RESOLUTION
of
The liew York State Board of Social Welfare
January 16, 196€

GHEREAS, a complete review of the Department's falr hearing procedure has
been undertaken by the Board and the Department; and

WHEREAS, as a result of such review, proposed rules of thea Board relating
to fair hearings were developed which were intended to adequately
protect the rights of applicants for and reciplents of public
asslistance; and

WHEREAS, notice wae given at the July meeting of the Board, in accordance
with Article VIII of the by-laws, of intent to move, at the September
neeting ot the Board, amendment of Part B4 of the Rules of the Board,
to add twenty-two proposed new sections thereto, subject to such
revisions as might be recommended as a result of the publi¢ hearing
or hearings to be held by the Rules Committee; and

WHEREAS, public hearings relating to such proposed ryles wera held by the
Rules Committee on July 21 and 22, 1967 in the City of New York and
on August 9, 1967 in the City of Rochester; and

WHEREAS, such proposed rules have been revised as deemed necessary and
appropriate in consequence of such public hearings and of further
consideration thereof by the Rules Committes; and

WHEREAS, the Department and the Rules Comnittee of the Board recorwrend that
such proposed rules as so revised be adopted by the Board; and

WHEREAS, notice was given at the November meeting of the Beard, in
accordance with Article VIII of the by=laws of intent to move, at
the December meeting of the Board, such resolution amending the Rules

of the Board %o accomplish such purpose; and
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WHEREAS, the New York Public Nelfare Assoclation requested that action on
such resolution be deferred; and

*MEREAS, in response to the reguest of said New York Public Welfare Associ-
ation the Board postponed action on said resolution to the January
mesting of the Board; thexefore

PRSUAIT to the authority vested in the State Board of Social s)fare by
Section 2 of Article XVII of the New York State Consti{tution and
Sections 17 and 168 of the Social Services Law, it is

RESOLVED, that the Official Rules of the State Board of Soclal Welfare, being
Chapter 1 of Title 18, NYCRR, be and hereby are amended in the following
respects, effective March 1, 1966, except that no provision of these
anendments shall apply to Falr Hearings or requests therefor pending on
March }, 1968.
Part 84 is hereby amended by adding thereto twenty-two new sections,
to be B4.2 through £4.23 Inclusive, to read as follows:

( See annexed )
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84.2. Definitions. (a) Appellant. An applicant or recipient who requests
3 fair hearing shall be termed an appellant.

(b) Board. Board means the State Board of Socia)l Welfare.

{c) Commissioner. Commissioner means the State Commissioner of
Social Services.

(d) Department. Department means the State Department of Social
Servicas.,

(e) Fair Hearing. Fair hearing is the procedure by which an applicant
for or recipient of public assistance may appeal to the Cormissioner from
certain decislong or sctions of a social services official and have 8 hearirg
thereon.

(f) Hearing Officer. Hearing officer means an attorney who is employed
by the Department exciusively to conduct hearings for the Commissioner.

(g) Parties. The parties to a fair hearing shall be the appellant and
the social services official whose decision or action is belng reviewed,

(h} Social Services Officlal. Soctal services officlal means the county,
city or town official resporisible for the administration of public asgistance
and care. The term shall alse include the Director of the Bureau of Mental
Health Affairs or the head of any other bureau of the Department to which is
assigned responsibility for furnishing public assistance and care to persons
in Family Care on conditional releagse from an institution in the State
Department of Mental Hygiene in accordance with the provisions of section 138-a
of the Soclial Services Law end responsibility for furnishing medical assistance
for the needy to eligible persons who are sixty-five years of age or older
who are patients in state hospitals for the mentally disabled or for the
treatment of tubercuiosis in accordance with the provisions of subdivision 2
of section 365 of the Soclal Services Law.

84.3. Right to a falr hearing. The following persons shall be entitled to
8 fair nearings -

(a) Applicants for or reciplents of Aid to Dependent Children, Aid to
the Aged, Blind or Disabled, Medical Assistance for Needy Persons, Home
Relief or Veterans Assistance on the following grounds:

(1) Denial of assistance,

(2) Failure to determine the applicant's eligibility and, if
found eligible, to grant or authorize assistance within thirty days frem
the date his application therefor was made,

(3} Inadequacy in amount—or manner of payment of assistsnce,

(4} Discontinuance or suspension of assistance, in whole or
in part.
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{b) Recipient of Ald to Dependant Children or Home Relief who is
dissatisfied in relation to assignment in a federal Economic Opportunity
Act Title V work experience and tralning program.

84.4. JInforming applicants and recipients of right to falr hearing. Each
social services officia)l shall inform applicants and recipients in writing,

and orally whenever practicable, of their rights with reference to fair
hearings and the method by which a fair hearing may be obtained. Applicants
shall be so informed when thaey apply for assietance and recipients shall be

so informed whenever the social services official mskes any declsion adversely
affecting their receipt of acsistance or the amount thereof.

84,5, How request for fair hearing is made. Any clsar written or oral
cormunication made to the Department by aor on behalf of an appllicant or
recipient roquesting review of & social services official's decision, action
or failure to act shall constitute a request for a fair hearino if made
within sixty days after the action or fellura to sct complained of.

84.6., ¥hen hearing to be held. The hearina shall be held promptly and in
any event within ten working days from the date the request is received by
the Department in cases involving diccontinuance or suspension of sssistance
and within thirty~three working days from the date the request is received
by the Department in all other cases.

84.7. Time and place of hearing. The hearing shall be held at a time and
place convenient to the parties as far as practicable, and, {f requested,
necessary transportation for the appellant and his representative snd
witnesses, and other costs and expenditures reascnably related te the hearing,
shall be provided by the soclal services offictal.

84.8. Notice of hraring. At least flve working days prior to the date of
the hearing in cases invelving discontinuance or suspension of assistance
and at least ten working days prior to the date of the hearing in all other
cases, writteon notice thereof shall be sont to the parties and their repre-
sentatives. The notice *~ the parties shall inform them:

(a} Of the date and place of the hearing;

(b} Of the appellant's rights with respect to transportation and
other costs and expendizures;
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(e) Of the name and address of the hearing off{cer who will conduct f¢
hearing:

{d) Cf the issues which are to be the subject of the hearinos
{e) Of the manner in which the hearing will be conducted;

(f) Of the right of each party to be represented. to testify. to nrot
witnesses, to present documentary evidence and to examine ohposing witnesec
and evidence:

(a) That the time and place of the hearing are subject to change if
convenient.

84.9. Fxamination of dociments before hearino. Opnortunity shall be affo
the appellant or his attorney, on five worzinn days' written request. to e
anine copies of Jocumentary evidence In the possession of the social servi
officiai which the social services official nlans to introduce at the hear
but such documantary evidence need not be produced rnore than five working
prior to the hearing.

84,10. Hearing Nfficer. The hearina shall be ¢onducted by an impartial
Hearing Officer.

B4.11. Powers of Hearing Officer. The Hearine Cfficer shall have all the
powers conferred by law and regulations of the Department to require at-

tendance of witnessas and the praduction of books and records, and to ad-
minister oaths and ta take testimony.

84,12, Mo mav be nresent at hearina. The apnellant. his renresentative |
may be an attorney or other nerson representing hin). counsel or other re:
presentatives of the soclal services officlal, witnesses of both pertlies i
any who may be called by the hearina officer, and representatives of the
Derartment may be present at the hearing. together with such other person:
may be admitted by the Hearing Officer in his discretion wiih the consent
the appellant.

84,13. Conduct of hearino = Riahts of narties. (a) The Hearing Cfficer
shall nreside. He shall make an opening statement describing the nature
the nroceeding, the issues and the manner in which the hearing will be <o
ducted,

(b) Technical rules of evidence followed in a court of law shall no
apply, but evidence must be rclevant and material.

{¢) Each party has a right to be renresenied by counsel, or other
representative, to testify. to nreduce witnesses to testify, to offer doc
mentary evidence., t¢ cross-oxamine oppocing witnesses. to offer evidence
rebuttal and to exanine any documentary evidence offered by the other nar
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(d) The hearing may be adjourned by the Hearing Officer for good
causs on his own motion or at the requast of elither party.
(e} A verbatim recu: 1 of the hearing shall bs made.

84.14. Examination of record after hearing. The record of the hearing sha
be confidential, but {* may be examined by either party.

84,15. Decislon after hearing. {a) The fair hearing decision shall be
made and {ssued by the Commissioner on the basls of the hearing record.
It shall be issued as promptly as feasible and not later than twelve
working days from the close of.the hearing; but such time may be extended
with the consent of the parties. The decision shall describe the issues,
recite the relevant facts, the pertinent provisions of law, Board HRule,
Department Regulation a2nd State approved local policy provisions, make
appropriaste findings, determine the 1ssues, state the reasons for the
determinations, and, when appropriate, diroct specific action by the
social servicas official.

(b) A copy of tha decision shall be sent to sach of the parties.

84.16. No catiop of right to judicial review. In the letter transmitti
the decision, clear reference shall be made to avallability of judicial
Teviaw,

84.17. Direction relative to similar cases. YVhen a falr hearing decislon
indicates that the social services official has misapplied provisions of

law, Board Rule, Department Regulation, or such official’s own State approv
policy, the Comnissicner's letter transmitting such declsion to such offici
shall contain s directlon to such official to review other caces with simil
facts for conformity with the principles and findings in the decision.

84.18. Decision without hsaring. {a) The appellant shall have the option
requast that his appeal from a soclal services official's determination, ac
or fallure to act be decided by the Commissioner without a hearing. 1In suc
cases, opportunity shall be afforded each party to submit writtsn evidence

and to review and comment on the evidence submitied by the other party.
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(b) 1If at any stage of an appeal from a social services official's
action or fallure to act, it clearly appears to the Comnissioner that the
soclal services official's action or fallure to act is contrary te law,
Board Rule, Department Regulation or the social services official's own
State approved policy, he may fssue a decision directingy the social tervices
official to perform specific actions for the benafit of the appellant.

84,19. Compliance with decision. When a declsion of the Commissioner
{whether made after or without a hearing) directs a soclal services officlal
to perform specific actions, such official shall comply promptiy with such
directions and make a report thereof to the Department within thirty days
sfter receipt of the decision.

84.20. Compliance with direction relative to similar cases. Hhen a direction
has been given to a social gervices official to correct misapplication of

law, Board Rule, Department Regulation or such official's own State approved
policy in all cases similar to the ono in which a decision has been iscued,
such officlal shall report the actions he has taken to comply with such
direction to the Oepartment within thirty days after receipt of the direction,
The social services official shall make such additional reports as the
Departoent may require.

84,21, Need for revision of Board Rule and Department Requiation indicated
by appeals and fair hearings. uhen, as a result of appeals and fair hearings,
there are indications that provisions of Board Rule or Department Regulation

or both may be inadequate, reviaw of such provisions shiall be promptly
Inftiated by the Department, which shall make appropriate periodic reports to
the Board on the lssues raised by hearings and the results thereof.
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84,22. Local procedure for consideration of ¢omlaints. Nothing in these
Rutes shall be construed to restrict or llmit the tight of any social services
officlal to ostablish and maintain a local, internal procedure for consider-
ation and disposition of complaints by applicants for or reclpients of public
sssistance or other benefits, provided that such procedure shall not be con-
ducted or used 5o as to inhibit the exercise of any of the rights to a falr
hearing granted under these Rules,

84.23. Aoplication of Rules to Cascs for which Department is Responsible.
These Tules shall apply to cases for which the Department is responsible for
furnishing public assistance and cars pursuant to the provicions of ssction
138-a and subdivislon 2 of section 365 of the Socfal Services Law., In sueh
cases the reports required to be made to the Department by sections 84,19 and
84.20 of these rulos shall be made to the Commissioner or any Deputy
Commissioner designated by him,




