RECXUEST Novermtber 6, 1989

STATE OF NEW YCRK CASE #
DEPARTMENT OF SOCIAL SERVICES CENTER # Suffolk
FH # 1455431R

In the Matter of the Appeal of

E B DECISION
¢ AFTER
FAIR
from a detemination by the Suffolx County HEARTNG
Department of Social Services :
JURISDICTION

This arpeal is from a determination by the lecal Social Sexvices Agency
to deny Acpellant’s epplicaticn for Public Assistance, Medical Assistance
and Food Stamp benefits based on a failure to submit dcarrentation which is
necassary to determinz Appellant’s eligibility.

Pursuant to Section 22 of the New York State Social Services Law
(hezeinafter Social Services Law) and Part 358 of the Regulations of the New
Tork State Department of Social Services (Title 18 NYCRR, hereinafter
Regulations), a fair hearing was held on Decerber 6, 1989 and Deccember 12,
1989, in Suffolk County, before Benedict Schiraldi, Administrative Law
Judge. The following persons appeared at the hearing:

For the Arpellant

E B Appellant
Michael Marrin, Attorney

Fer the Iocal Secial Services Agencv
Margaret Mascn, Representative

FACT FINDINGS

An opportunity to be heard having been afford=d to all interested
parties and evidence having been taken ard due deliberation having been had,
it is hereby found that:

1. Aappellart applied for a grant of Public Assistarce benefits,
Medical Assistance and Food Stamp benefits on March 29, 1989.

2. On April 24, 1989, the Agency determined to deny Appellant’s
application for Public Assistance, Medical Assistance and Foocd Stamp
benefits.
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3. On June 30, 1989, at a fair hearing held to review the Agency’s
deterinaticn of April 24, 1989, to deny Appellant’s application for Public
Assistance, Medical Assistance and Food Stamp benefits, the Agency agreed to
cancel its determination of April 24, 198Y, to deny Appellant’s application
for assistance, to re—-evaluate Appellant’s application for assistance dated
March 29, 1989, and to provide Appellant with assistance pursuant to this
application, if she is found to be otherwise eligible.

4. In campliance with the Decision cn Stipulation After Fair Hearing
issued cn July 18, 1989, the Appellant was advised by the Agency on July 12,
1989, to sulwmit the following documentaticn to the Agency by July 24, 1989:

(A) Auto registratiaon.
(8) Auto title.
{C) Latest Citibank statem=nt

5. Cn July 26, 19389, the Appellant submitted all documentation except
the bank statemant. The Acps_llant requested arnd received an extension of
time to July 27, -389, to sutmit a letter fram the bank.

6. Cn July 17, 1989, the Appellant submitted the bank letter.

7.  On July 27, 1989, the Agency sent a Denial Notice setting forth its
deteminaticn to deny Appellant application for Public Assistance, Medical
Assistance and Food Stamp benefits because Appellant failed to submit
requested documentation.

8. On aAuqust 2, 1989, the Appellant appeared at the Agency regarding a
pending eviction and outstanding medical bills. The Agency directed the
Appellant to report back on August 3, 1989, to file a new application.

9. On Auqust 3, 1989, the Appellant sutmitted a new application for
asgistance, and the Agency accepted the application on August 3, 1985, and

provided assistance effective August 3, 1989.

10. Cn November 6, 1989, the App=llant requested a hearing to review
the Agency’s determination that the Appellant was ineligible for Public
Assistance, Medical Assistance and Focd Stamp benefits because the Appellant
had failed to return to the Agency certain documentation which is necessary
to detemmine Appellant’s eligibility for such benefits, and the failure of
the Agency to provide benefits retroactive to the fifth day after the March
29, 1989 application. The Appellant is also seecking a directive fram the
New York State Departn=nt of Social Services Commissioner, to the Agency,
that the Agency is roguired to schedule interviews for applicants of Public
Assistance within five business days of the date of applicatian.

ISSUES
Was the Appellant’s request for a fair hearing to review the Agency

detepninaticn to deny Appellant’s application for Public Assistance benefits
and Food Stamp benefits timely?
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Assuming the request was timely, was the Agency’s detemmination to deny
Appellant’s application for Fublic Assistance benefits and Food Stamp
pbanefits for failure to provide requested documentation necessary to
determine Appellant‘s eligibility for such benzfits correct?

vas the Agency’s detemmination not to provide benefits retroactive to
five days after the March 29, 1989 epplication for assistance correct?

was the 2gency’s failura to schedule an interview within five working
days of Agpellant’s application for assistance correct?

Tedaral regulaticns at 45 CFR 205.10(a)(5)(iii) goveming requirements
for fair hearings for epplicant/recipients of Aid to Families with Dependent
Children provide that an appellant must be provided with a reasonable timz
not to exceed 90 days in which to appeal an agency action. In New York
State, "a reascnable time” has besen determined to be 60 days as set forth in
Socricn 22 of the Sccial Services Law which providss that a requsst by such
an egrplicant/recipient for a fair hearing to review an Agency’s
Jaterwaticn must be mada within sixty days of the date of the Agancy’s
aztien or failure to act.

Secticns 351.1 and 251.2 of Department Regulaticns require that to
domenstrate eligibility, applicants for and reccipients of Public Assistance
xmust poezent appropriate documsntation of such factors as identity,
residence, family compositicn, rent payment or ccst of shelter, income,
savings or other rezources and, for aliens, of lawful residence in the
United States. Section 351.6 of the Regulations provides that verification
of data is an cssential eler=nt of the eligibility investigation process.
Th2 recipient is the primary scurce of the required information. However,
th2 MgeEncy rust mak= collatzal investigation when the recipient is unable
w provide verificaticn. 18 NYCRR 351.5 and 351.6. The applicant’s or
mecipient’s failnwre or refusal to occpezate in puoviding new:ssaty
informaticn is a ground for denying or wiscentinuing Public Assistance.

Sectica 360-2.2(f) of the Requlations requires that a perscnal interview
be canducted with all applicants for Medical Assistance. Such personal
interview shall be conducted before a decision on Medical Assistance
eligikility is authorized cr reauthorized. Section 360-2.3 of the
fegulations provides that the Medical Assistance applicant and recipient has
& centimiing cbligation to provide cccurate and camplete infonration an
ircone, resources and othor factors which affect eligibility. An applicant
cr recipient is the primary csource of eligibility information. However, the
agancy rust make collateral investigaticn when the recipient is unable to
rrovide verification. The applicant’s or recipient’s failure or refusal to
cooperate in providing necessary information is a ground for denying an
;:\p_:)l.;.caticn for a Medical Assisteance Aunthorization or for discontinuing such
benefits.

Depaxrtwent Requuations at 18 NYCRR 360-7.5(a)(l) provida that payment
for services or care under the Medical Assistance Program may be made to a



1455431R

recipient or the recipient’s representative at the Medical Assistance rate
or fee in effect at the time such care or services were provided when an
errcneous determination by the Agency of ineligibility is reversed. Such
erroneous decisicn must have caused the recipient or the recipient’s
representative to pay for medical services which should have been paid for
under the Medical Assistance Program.

Departmment Regulaticns at 18 NYCRR 360-7.5(a)(5) provide that payment
for services or care under the Madical Assistance Program may be made to a
recipient or the recipient’s representative at the Medical Assistance rate
cr fee in effesct at the time such services or care were provided for paid
medical bills for medical expenses incurred during tha peried beginning
thrze months prior to the month of application for Medical Assistance and
ending with the recipient’s rcczipt of a Medical Assistance icdentification
card, provided that the recipient was eligible in the month in vhich the
medical care and services were received and that the nmdical care and
services were furnished by a provider enrolled in the kodical MAssistance
Pregram.

Secticn 360-2.4(c) of the Regulations provides that an initial
authorizatien for Medical Assistance will be made efiactive cact to the
first cay of the {irst month for which eligibility is establishad. A
retroactive authorization may be issued for medical expenses incurred during
the three month pericd preceding the month of application for Madical
Assistance, if the applicant was eligible for Mxdical Assistance in the
menth such care or services were received.

The Focd Stamp applicaticn precess includes filing and campleting the
application form, being interviewed and having certain informaticn
verified. If the household refuses to cooperate with thz 2Agency in
camleting this process, the application shall be denied. In order for a
detemmination of refusal to be made, the household must be able to uooperate
txt clearly demonstrate that it will not take acticns that it can take and
that are required to camplete th2 application process. 7 CFR 273.2(d); 18
YCRR 387.5, 387.6, 387.7.

For households initielly applying for Food Stamp benefits mandatory
verificaticn shall be campleted regarding: gross nonexermpt income, alien
status, shelter expenses, medical expenses, residency, household size,
Social Security number, identity, date of birth, utility expenses,
resources, disability and, if questicnable, household composition and
citizenship ard any other questionable information that has an effect on the
h-:-usg.hold's eligibility and benefit level. 7 CFR 273.2(f); 18 NYCRR
387.8(c).

To be censidered questianable, the information an the application must
be inconsistent with statements made by the applicant, or inconsistent with
cther information cn the application or previous applicaticns. The local
derartment shall determine if infommaticn is questicnable baced ¢n the
household’s individual circurstances. 7 CFR 273.2(f); 18 NYCRR 387.8(c).

Written documentary evidence is to be used as the primary source of
verification of all items cxcopt residency and household size. Residency
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and hcusehold size may be verified either through readily available
documentary cvidence or through a collateral contact. Residency is to be
verified except where verification cannot reascnably be accarplished such as
in hameless cases. 7 CFR 273.2(f); 18 NYCRR 387.8(c).

The household has the primary respensibility for providing doc.umentary
evidence to support its application and to resolve any questionable
infomration. The local Agency, however, is obligated to offer assistance in
situations where the household cannot obtain the dccumentation in a timely
ranner. Such assistance may include using a collateral contact or hime
visit unless otherwise required by Federal or State Rzgulations. 7 CFR
273.2(£); 18 NYCRR 237.8(c).

If the Mency detemines to vorify a deductible cxpens2 and such
varificatien has rot been cbtained and ckraining the verification may delay
tho houschold’s certificatieon, thon the Mgwicy may det2mnine eligibility and
bonefit level without providing a deducticn for the claimed kut unverified
cizense, including medicel axpense.  If the hcousehold subszquently provides
werificaticn, benefits shall m rcdetermined. 7 GR 273.2(f).

wnen a hcusehold’s eligibility cannot ke deteimined within tm_rty days
cf filing of the epplicaticn, the Pgency rust detemine th2 cause of the
doley. If the deley is the fault of the household, then the application
tust be denied. If the delay is the fault of the Agency, then the Agency
rust notily the household as to what acticon it must take to complete the
application. The cause of the delay in failing to carplete verification
gnall be considered the household’'s fault only if the 2gency has assisted
the houschold in trying to obtain the 'rerificaticn end allcowed the household
at least ten days .0 obtain the missing verification 7 CFR 273.2(h); 18
NTCRR 384.14(a)(3).

Section 350.3 of the Requlaticns provides that any person has the right
o make arplication for that form of Public Assistance or care that he
balieves will meet his needs. The applicant himself, any adult member of
his fenily, or any perscn acting in his behalf; mc‘ludmg relative, friend,
vther agency or institution, shall have the nght to make application. All
agolicaticrs shall be processed praaptly. The date of application shall be
the date of receipt by the Social Sarvices official of a signed, campleted
applicaticn on the state prescribed form. While documentation is required
for the determination of eligibility, it shall not be a prerequisite to
£ilirg an application. A personal interview with the applicant or a
cdesignated representative is required in all cases to establish eligibility
for Public Assistance. Interviews shall ordinarily be scheduled within five
werking days, except when there is indication of emargency need, in which
case the interview shall k2 held at once.

Section 358-6.3 of the Requlations provides:

When a fair hearing decision indicates that a social
services agency has misapplied provisions of law, Department
regulations, or such agency’s own State-approved policy, che



1455431R

Comissioner’s letter transmitting such decision to such
agency may ccntain a direction to the agency to review
other cases with similar facts for confomity with the
orinciples and firdings in the decision.

Section 351.8(b) of the Requlaticns provides:

The decision to accept or deny the applicaticn shall be
made as scon as the facts to support it have been
established by investigation, but ro later than thirty days
iras the da2te of application, except where the applicant
raquests additional time or where difficulties in
verificaticn lead to unusual dalay, or for other reasans
beyord ths Social Services official’s control. The
applicant shall be rotified in writing of tha decisian in
accordance with Decartment Regulaticns. The reason for
celay shall be rocorded in the case record and communicated
to the Appellant.

CISCUSSICN

Cn July 27, 1989, the Rgency notified the Appellant that it had
determined to deny Appellant’s application for Public Assistance benefits, a
¥ical Assistance Anthorization and Food Stamp benefits.

Although the Agency’s notice advised thz Appellant that a fair hearing
rust be requested within sixty days of its acticen, the Appellant failed to
request this hearing until Noventer 6, 1989, which was more than sixty days
after th2 2gency’s determinaticn to demny Appellant's Public Assista--e and
madical Assistance applicatica, and ninety days with respect to Food Stamp
benefits.

e Appellant testified credibly that she did not receive the Agency’s
Notice of denial cated July 27, 1983. T Appellant stated that che was
rcresent at the Agency on July 27, 1989, with requestad documentation, and no
reference to a Der.ial Notice was made by the Agency. Th2 Agency failed to
present any evidence that the notice in questicon was in fact mailed to the
Appellant.

The record establishes a sufficient basis for tolling the sixty day
Statute of Limitaticns with respect to Public Assistance and Medical
assistarce, and the ninety day Statute of Limitaticns with respect to Food
Stamp kernefits.

At the hearing, the Agency agreed to nullify its detemmination of
Juldy 27, 1989, to drny the Appellant’s application for assistance, with
respect to Medical Assistance only, and to authorize Medical Assistance to
the Appellant retroactive to three months prior to the momth of application
(March, 1989), subject to verified degree of need.

Based on the Agency’s agreexents made at the hearing, there is no issue
to e decided relative to the Agency’s determination to deny Appellant’s
application for Medical Assistance.



1355431R

The evidence establishes that the Appellant submitted all documentation
requested by the Agency in its letter of July 12, 1989, cn July 27, 1989.
The Appellant testified credibly that she xeportcd to the Agency on July 26,
1939, and was granted an extension to July 27, 1989, to cukmit one item of
documentation, a bank letter. The bank 1etr.er was mhnittad on July 27,
1989, and the letter in question bears the Agency’s stamp as being received
“7/27/83". The Agency’s determination to deny Appellant’s March 29, 1989
agpplicaticon for Public Assistance and Food Stanp benefits was not proper.

The Arpellant’s representative contends that the RAgency should provide
Public Assistance benefits retrovactive to five business days of the
March 29, 1989 application, and cites Secticin 350.3 ol ine Regulations as
nis authority. However, the aforecited Section 350.3 of the Regulations
crovides that interviews shall ordinarily be scheduled within five working
days of applicatiocn. The aforccited Section 351.8(b) of the Regulations
prevides that the decisicn to accept or deny the applicaticn shall be mode
as socn as the facts to support it have been established by investigation,
It not later than thirty days fram the date of application.

In this case, the Appellant applied for Public Assistance on March 29,
1989, and the initial interview was scheduled on aApril 7, 1989, which was
seven working days after application. However, the Appellant failed to
establish that she could have established her eligibility on the fifth
werking day. Therefore, the Agency, pursuant to the aforecited Section
351.8(b) of the Requlations, is required to provids assistance retroactive
to the earliest of thirty days or the date eligibility was established. In
this case, the thirtieth day is April 23, 1989.

The Aprellant’s representative further contends that a directive be
issued from the New York State Department of Social Services Camnissicner to
the Agency, that the RAgency is required to schzdule interviews within five
busin=ss days of the date of application.

In this cose, the Agency failed to schedule the interview within five
tusiness days, as noted above. The Appellant’s representative submittced &
cory Or a letter dated Octcbar 20, 1989, fram the 2gency’s Camnissianer,
wherein statistics were provided that eligibility appointments in Suffolk
County during the nine month pericd from January, 1989 through September,
1963 averaged 5.5 days after application. During the months of Januvary and
February, 1989, it was six days far each menth; March through May, 1989, it
wes arproximately four days. Hovever, starting in June, 1983, it rose to
5.3 days, in July, 1989 to 6.5 days, to 6.9 days in August, 1989, and seven
days in Septewber, 1989. It is clear that the interview ar*poths are
nct being scheduled within the five day pericd as required in the aforecited
Sectica 350.3 of the Regulations. In fact, each month since June, 1989, the
delay in scheduling the interview awoinmmts has grown progressively frcm
four days to seven days. It is noted that the days cited above are the
average cays. Sare interviews, therefore, are being scheduled much later
than the averages indicate.

The Agency contends “that due to the carplexity of current roquirements,
ard based on this Agency’s lcng experience with applicants for Public
Assistance, our conclusicn is that an extremely small nunber, if any, are



1455431R

able to provide sufficient documentation to establish ongoing eligibility at
the first Agency contact, and therefore there is no class of applicants for
wham a directive may be given'. The Agency’s contention is without merit.
The issue is not whether the applicants can establish eligibility at the
first Agency contact; the issue is the Agency’s failure to schedule the
interviews within five business days as mandatod by Section 350.3 of the
Rcqulatiens.

Section 358-6.3 of the Regulatians provides for the issuance of a
direction relative to all similar cases, when a fair hearing decision
imiicates that a Sccial Services Agency has misapplied provisions of the law
cr Departrent Requlatians.

DECISICN AND CRDER

The &gency’s detemination to deny Appellant’s application for Public
Asssistance and Food Stamp benefits is not correct and is reversed.

1. The Agency is directed to accept the Appellant’s applicaticn for
Fublic Assistance benefits effective April 28, 1989, the thirtieth day
subsequent to the receipt of a signed and carpleted application in
accordance with verified degree of need, and provide benefits retroactive to
such date.

2. The Agency is directed to accept the Appellant’s application for
Food Stewp benefits effective March 29, 1989, the date of application, in
acccrdance with verified degree of need, and provide benefits retroactive to
such date.

The Agency’s determinaticn not to provide retroactive Public Assistance
benefits to the fifth vorking day after application is correct.

Tha Agency’s failure to schedule an interview within five working days
after application for Public Assistance, in this case and ouie.=, is not
cerrect.

1. T2 Agency is directed to schedule interviews within five working
cays after applications for Public Assistance applicants, in accordance with
the provisions of Secum 350.3 of the Regulations. This direction is made
for all similar cases, &s required by Sectian 358-6.3 of the Regulations.

23 required by Department Regulations at 18 NYCRR 358-6.4, the Agency
rust carply immediately with the directives set forth above.

OATED:  Albony, Mew York

CESAR A. PERALES,
COMMISSIONER

By /‘-.(/ iy é:.,,/,q/

MAR 20 1gy — Comissioner's)Designes




