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DBCISION 
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BXARl.NG 

By letter dated July 9. 1990, the Appellant's representative, Eugene 
Doyle, requested that a decision vithout evidentiary hearing be issued 
pursuant to 18 NYCRR 358-6.2 on behalf of the above-named a~pellant, as well 
as five other appellants who sought reviev of the identical issue. to reviev 
the failure of the Nev York City Suman Resources Administration (NYCHRA) to 
act on referrals made by the appellant's heat-related utility provider in a 
timely manner. The decisions vithout evidentiary hearings for such five 
other app~llants are being issued separately. Pursuant to L8 NYCRR 358-6.2, 
by letter dated July 17, 1990, copies of the Appellant's request and 
supporting documents vere sent to the Agency vith a request for ansvering 
papers within ten vorking days. The Agency responded to the Appellant's 
request by letter dated July 27, 1990. The Appellant's representative 
subQitted an answer to this response dated August 20, 1990. 

FACT FINDINGS 

An opportunity to be heard having been afforded to all interested 
parties and evidence having been submitted and due deliberation having been 
had, it 1s hereby found that: 

1. The Appellant is a customer of record with t~e Brooklyn Union Cas 
Company (BUG) for natural gas heating utility service. 

2. On or about ~arch 10, 1990. BUG made personal contact vith the 
appellant and determined that ter~ination of her natural gas heating 
utility service vould cause a serious impairment to the health and safety of 
the one year-old child residing in her home. 

3. On or about March 20, 1990. BUG sent the agency a "Notice of 
Utility Referral to DSS" (OSS-2338) indicating that a serious impairment to 
health and safety vould be caused by the termination of the appellant's 
natural gas heatini utility service. 

4. As of approximately April 9, 1990, the Appellant owed arrears for 
heat-related utility service In the amount of $B33.87. 
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5. By letter dated July 6. 1990, BUG infor~ed the appellant's 
representative that. as of that date. it had not yet received a response 
from the agency concerning the referral (DSS·~338) submitted to the agency 
on or about Harch 20, 1990. 

6. By letter dated July 9, 1990, the appellant's repres~ntat1ve 
requested that a decision vithout evidentiary hearing be issued to review 
the agen~y's failure to timely act on the referral made to it by BUG. 

7. By letter dated July 27, 1990. the agency, through its Office of 
Legal Affairs, responded to the appellant's request for a decision without 
evidentiary hearing, indicating, ~~, that the appellant is not in 
danger of termination of her heating utility service and. utilizing a system 
which g~~nt~ first priority to cases vhere heat-related utility service has 
already be~n terminated, the appellant fell into a "class of people vho were 
forced to vait their turn until ~ore pressing cases were resolved. This 
lo~est priority class is dealt with on a first co~e/first served basis." 

S. The appellant's re?resentative's ans~er to th~ agency's response, 
dated August 20, 1990, indicates, inter alia, that the agency offered no 
e'lidence to establish that BUG does not intend to terminate heat-related 
utility service and alleges that the agency's response constitutes an 
admission that the agency has failed to comply vith timeliness standards 
related to the utility referral. 

Vith respect to the appellant's heat-related utility arrearages. has the 
agency violated applicable statutory and resulatory authority requiring 
action ~ithin 15 days on referrals of customers of utility pro~iders vho 
are, or ~ho reside ~lth an individual ~ho is. deter~ined by such utility 
cocpany to be likely to suf:er serious i~pair~ent to health or safety as a 
result of ter~ination of heat-related utility ser'lice during the cold 
vea.the:- j)eriod: 

APPLIC';RLF. L;1J 

The Public Ser~ice Commission shall establish procedures to be falloved 
by a utility or ~unicipallty supplying heat-related service in cold veather 
periods. Such procedures shall be designed to identify and assist, prior to 
termination of service, those residents who ~ay suffer serious impairment to 
health or safety as a result of any such termination. The commission shall 
establish the applicable cold ~eather periods; specify criteria for 
identifying residents vho are likely to suffer serious l~pairments, and 
require that such service not be terminated unless a representative of the 
utility or ~unlclpallty makes a diligent effort to contact by telephone or 
In person an adult resident of the customer's premises at least seventy·lvo 
hours prior to ter=ination. ~akes a personal visit at the time of 
terQlnatlon and provides the customer vith information regarding the 
protections available under this article. The commission shall provide for 
the manner in vhich such cont3cts and personal visits are ~ade. Public 
Service Lav Section 32(3)(c)(1}. 
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Th~ commission shall also require a utility or municipality supplying 
service to continue service [0 customers where a seriOus impairment to 
health or safety Is likely to result from termination of service and the 
person supplied is unable because of mental or physical problems to manage 
his or her ovn resources or to protect nimself or herself fro~ neglect or 
hazardous situations vithout the assistance of others. Dou~ts shall be 
resolved in favor of continued service. Continuations of service shall be 
for a period of time to be established by the commission. The co~ission 
shall consult vith the department of social services and the state office 
for the aging 1n implementing the provisions of this paragraph. Public 
Service La~ Section 32(3)(c}(ii}. 

The loc~l social services district shall take the actions set forth in 
18 NYCRR S~ction 394.1 in cases in ~hich a suspected serious impairment to 
human health is identified. A special procedure must also be utilized to 
protect individuals vho are both seriously impaired and who are unable 
because of mental or physical proble~s to manage their own resources or to 
protect themselves from neglect or hazardous situations vithout the 
assistance of others. These actions shall comple~ent and be In concert vith 
rules and regulations of the Public Service Commission regarding 
discontinuance of utility service. These actions shall be in effect as a 
mandate during the period from November 1st through April 15th of each 
year. 18 NYCRR 394.1(a). 

A serious impairment to human health 1s indicated if the utility 
customer of record, or other person residing in the premises, appears to be 
seriously impaired and may, because of mental or physical problems, be 
unable to manage his or her o~~ resources, carry out activities of daily 
living or protect himself/herself from neglect or hazardous situations 
vithout assistance from others. Indicators of serious impairments include~ 
but are not li~ited to: 

(1) age, infirmity or mental incapacitation; 

(2) use of life support syste~s, such as dialysis machines or iron 
lungs; 

(3) serious illness; 

(4) physical disability or blindnessi 

(5) any other factual circumstances vhich indicate severe or ha:3rdous 
health situations. 

A neglect or hazardous situation 1s indicated if a residential custo~er 
is identified as likely to suffer a serious impair~ent to health or safety 
1f utility service 1s terminated and 1f the customer is unable because of 
mental or pbys1cal problems to manage h1s or her ovn resources or to protect 
himself or herselt trom neglect or hazardous situations vithout the 
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assistance of others. The utility company vill identify these cases through 
responses to their annual notification of rights to all their residential 
customers; through notification by a local social services district. office 
of aging. board of health. or other responsible agency or person; or through 
identification by any utility personnel. 18 NYCRR 394.1(d). 

Upon receipt of a suspected serious impairment andlor neglect or 
hazardous situation referral. the local social services district shall 
perform the folloving activities: 

(1) screen all referrals against public assistance and SOX files to 
determine if the customer is a recipient of public assistance or 
SST and initiate appropriate action; 

(2) initiate onsite investigation to assess each situation and devise a 
plan of action as appropriate; 

(3) report, on or prior to the 15th vorking day subsequent to receipt 
of the ~ritten referral, its findings to the utility corporation. 
This many be done orally or in vriting on forms prescribed by the 
department; ho~ever. if the report is oral, the written report must 
follow immediately; 

(4) imple~ent the plan of action to alleviate the situation and insure 
the provision of necessary protective andlor other required 
services; and 

(5) pre~are and submit program reports on forms prescribed and 
schedules req~ired by the department. 

18 NYCRR 394.1(f}. 

In the case of a person applying for public assistance, supple~ental 
security inco~e ben~fits or additional state pay~ents pursuant [0 this 
chapter. the social services official of the social services distric~ In 
which such person resides shall. unless alternative payment or living 
arrangements can be made, make a payoent to a gas corporation, electric 
corporation or municipality for services provided to such person during a 
period of up to. but not exceeding. four months i~ediately preceding the 
month of application for such assistance or benefits if such payment Is 
needed to prevent shut-off or to restore service. Social Services Law 
Section 131-s(I). 

In the case of a person receiving public assistance, supplemental 
security income benefits or additional state payments pursuant to this 
chapter. the social services official of the social services district in 
vhlch such person resides shall, unless alternative payment or living 
arrangements can be made. make a payment to a gas corporation. electric 
corporation or municipality for services provided to such person for the 
most recent four months in vhich service vas rendered prior to the 
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application for a utility paym~nt pursuant to this section, provided that no 
such pay~ent shall be made for services rendered ~ore than ten months prior 
to the applic~tlon for such a payment, and provided further that: 

(a) such person does not have any funds to pay for such serVice and 
such payment 1s needed to prevent termination or to restore service 
and such person has fully applied his public assistance grant, 1f 
any, to purposes intended to be included in such grant, or 

(b) such person 1n receipt of public assistance has made a ~rltten 
request of such official for an adv~,ce allo~ance for utility 
services already received pursuant to de?art~ent regulations and 
has ~lso made a ~rit[en request that his monthly assistance grant 
be reduced by a portion of the amount of the advanced allovance, 1n 
such amounts as not to cause undue hardship. Such pay~ent shall be 
in additio~ to any direct pay~ent or any guarant~e of paJ~ent for 
utility service for the month for ~hich timely payment ~ay still be 
Qade. In no event ~ay any part of such pay~en: subject to 
recoupment be made unless the social services official first 
deter~ines under the particular circumstanCeS that the recipient is 
not entitled, at the time of requesting such payment, to a grant 
pursuant to titles one, three, eight or ten of this article or any 
other prOVision of this chapter vhich could be utilized to cover 
all or a portion to be advanced. If during the period of 
recoupment, the recipient becomes entitled to a grant, pursuant to 
titles one, three, eight or ten of this article or any other 
provision of this cha~ter, ~hich could be utilized to cover all or 
a portion of the a~ount to be recovered, such grant shall be so 
utilized. 

Social Senic.es La.'" Section 131-s(2). 

~hen a fair hearing decision indicates that a social servic~s agency has 
misapplied pro~isions of la~. department regulations or such agency's ovn 
State-approved policy, the cO!:!Jlissloner's letter trans;:;itting such decision 
to such a6ency may contain a dire~tion to the 3 6ency to reviev other cases 
vith si~ilar facts for confor~ity vich th~ principl~s and findings in th~ 
de~ision. la NYCRR 358-6.3. 

when a direction has been gi~en to a social services a~en~y to correct a 
misapplication of l3~, department regul~tions or such agency's o~n 
State·appro~ed po:icy in all cases si~llar to th~ one in vhich 3 decision 
has been issued, suo~ soci3l services agency must report the actions it has 
taken to comply ~ith such direction to the department ~lthin 30 days 
after receipt of the direction. The social services agency must make such 
additional reports as the depart~ent may require. 18 NYCRR 358-6.5 
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The appellant herein. by h~r representative, seeks revie~ of the 
agency's failure to timely act on the referral that it received from the 
Brookl~n Union Cas Company (BUG) indicating that the appellant resides vith 
an individual vho, by virtue of the fact that such individual is a one year­
old child. is likely to suffer serious impairment to health or safety as a 
result of termination of heat-related utility service during the cold 
veather period. It Is uncontroverted that this action on the part of BUC 
vas precipitated by the fact that the appellant oved certain arrears to the 
utility company. BUG correctly folloved the procedures set forth in 18 
NYClU Part 39.', and, on or abaut Harch ~O, 1990. utlli::inl the for:n contained 
in Ad~inistr~tlve Directive 82 ADM-69 (DS5-2338). notified the agency of the 
appellant's arrearages and of the potential impairment of a household 
membe~'s h~alth and saf~tl that ~ould be caused by a ter~ina:ion of service 
and 3~aited receipt of th~ agency's report. Pursuant to t~e above-cited 
provisions of 18 NYCaR 394.1. the agency vas required. ~ithin 15 working 
days follo~ing th~ receipt of the referral. to initiate an on-site 
investigation, devise a plan of action and report back to the utility 
company. Accordin6 to a letter fro~ BUG. dated July 6, 1990, that is a part 
of the record of this appeal, no such report has been provided. 

The agency, in its response of July 27, 1990, does not attempt in any 
yay to refute the appellant'S allegations that its actions vere not timely 
and therefore not in compliance vith 18 NYCR.~ Part 394. Rather, the 
agency·s position is essentially that delays g~eater than 15 days are 
soceti:es inevitable since it utili::es a syste~ ~hich grants first priority 
to cases 'Jhere heat·related utili ty ser'l"ice has alrea.dy been ter:ninated and 
that the a?pellant's case falls into a "class of people who were forced to 
vair: their turn until ~ore pressing cases vere resol~ed. This lo~est 
priority class is dealt ~itb on a first come/first served basis." 

Uhile the De?artQent is ~indiul of the budgetary constraints faced by 
the agency and of the necessity of distributing limited resources in the" 
most efficient manner possible. the agency's disregard of Stat~-mandated 
requir~=ents nevertheless cannot be condoned. The a~ency's action in 
failing to act on BUC's referral within the required 15 vorking days 
violates applicable lay and regulations and vas not proper. 

It is noted that the appellant's representative raises. in the conte~t 
of requested r~lief. the qu~stlon of whether the amount of utility ~rrears 
to be provided by th~agency should be calculated using the four-~onth 
period beginning viih the date of BUC's referral or the date that the agency 
makes its c~l~ulatlons. Clearly, in light of the above-cited provisions of 
Section 131·s of the Social Services Law. it vould be improper to measure 
the four-~onth period from an arbitrary date on which the agency decides to 
take action. Section 131-5 states that the perIod is ~easured fro~ the 
"date of a~plicatlon." Vhile there Is no evidence that the appell~nt has 
filed a formal "application" for an allowance to pay utility arrears. the 
agency had an affirmative obligation pursuant to 18 NYCRR Part 394 to take 
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action to deal vith the appellant's arrearage problem In Harch 1990 ~hen it 
vas apprised of such proble~. Had the agency complied vlth this obligation, 
the appellant would have been afforded the opportunity to apply for required 
assistance. Therefore. if the appellant is determined eligible for a 
special grant to pay her utility arrears, such payment should be calculated 
fro~ the date of the BUG referral. 

Pinally, the appellant's representative seeks the issuance of a 
direction relative to similar cases pursuant to 18 NYCRR 358-6.3 by vhich 
the agency vould be required to comply vlth the requlre~ents of 18 NYCRR 
Part J9~ on all pending and future utility referrals and yould further be 
directed to recoopute the utility arrears pay~ents provided to all previous 
recipients of referrals to ensure that such payments vere calculated from 
the date of the referral. ~lth regard to the agency's faIlure to comply 
vith Part 394 on pending and future referrals. it is clear, as discussed 
above, that it is the agency's policy to prioritize utility referrals in a 
manner that necessarily violates Depart~ental regulations concerning ti=ely 
action on such referrals. Hence~ the agency is not in co~?llance ~ith 
applicable regulatory requirements and tha req~est of the appellant's 
representati~e meets the requirements for a ~irection relative to similar 
cases. 

Vith regard to the appellant's representative's request for a direction 
relative to similar cases requiring recomputation of utility arrears 
payments for all previous recipients of utility referrals, hovever, the:e is 
not sufficient eVidence in this record to indicate that the agency has a 
policy of ~iscalculatinl the date on ~hich the four~~onth period of utility 
arrears begins to run. Therefore, this is not an appropriate subject for a 
direction relative to similar cases and, insofar as it pertains to this 
issue. the appellant's req~est for such a direction Qust be denied. 

D2CI S!O~1 ~m O:!D~R 

the agency's failure to take timely action on the referral by the 
appellant's heat-related utility provider based on such provider's 
determination that an indi'lidu.li '.11th ..,hom the appell.1nt resides is likely 
to suffer serious irnpair:nent to health or safety as a result of termination 
of heat-related utility service during the ~ol~ ~eatr.er period is not 
correct and is reversed. 

1. The ag~ncy Is dir~ct~d i~~crl\at~lY to take all necessary action In 
compliance v.1th the require:tents of 18 N'lCRR Part 394, Lncluding 
the development and implementation of plan of action to alleviate 
the appellant"s situation and insure the prOVision of necessary 
protective andlor other required services. 

2. In the event that the agency determines to provide the appellant 
vith a special grant pursuant to Social Services La~ Section 131-5 
to pay heat-related utility arrears, the agency is directed to 
calculate such special payment for the four-month period beginning 
vith the date of the BUG referral. 
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The agency's failure to take timely action 1n accordance with 18 NYCRR 
Part 394 on referrals by heat-related utility providers based on such 
providers' determinations that an individual In the home is likely to suffer 
serious impairment to health or safety as a result of termination of heat­
related utility service during the cold veather period is not correct and 1s 
reversed. 

1. The agency Is directed, with respect to all pending and future 
utility referrals. to take all necessary action in compliance with 
the requirements of 18 NYCRR Part 394, including reporting to a 
utility provider within 15 vorking days of receipt of a referral 
the results of the agency's investigation commenced in response to 
such referral. 

2. This direction is made for all similar cases in accordance with the 
provisions of 18 NYCRR 358-6.3 

3. The agency is directed. pursuant to the provisions of 18 NYCRR 358-
6.5, to report to the Department within 30 days the actions it has 
taken to comply with the direction relative to similar cases set 
forth in paragraph (1), above. 

As required by Department Regulations at 18 NYCRR 358-6.4, the Agency 
must comply immediately vith the directives set forth above. 

DATED: Albany, Nev York 

CESAR A. PERALES 
COHMISSIONER 

By 0awf~ 
Commissionerts Designee 


