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from a determination by the New York State Department of
Health, Oftice of llealth Systems Management (herefnafter
¢alled the Ageuncy)

LY I T

JURISDICTION

Pursuant to Section 22 of the New York State Social Services Lav
(hereinafter Social Services Law) and Part 358 of the Regulations ot the New
York State Department of Soclal Services (Title 18 NYCRR, hereinafter
Rcgulatlons), a fair hearing was held on May 23, 1989, in Monrve County,
before Raymond Swee=ney, Adnlnistrative Lav Judge. The folloving persons
appeaved at the hearing:

For the Appellant

, Appellant; , Representatrive; Melanie Kachala,
Registered Nurse; Eilecn ablult, Physical Therapist; Domna Gilmore,
Recrcational-Thevapist; Sharovn Vincent, Director of Social Services,
Hospital; Nancy Linceln, Soclal Vorker, Bospital.

For the Llocal Sccial fervices Agoncy
Documentation submitted in lieu ol personal appearance

PACT FINDINC

An opportunity to be heatd having been atforded 10 all interested
parties and evidence naviug been taken and due deliberation having been had,
1t 45 hereby found thar:

1. The Appeilant {s forty tour years ufl age. She is married wvith a
rine year old daughter.

2.  Appellent suffers from Parkinsoun's Jdirease, a slovly progressive
dlsease manifested by a characteiistlc tremor ot resting muscles, a sloving
of voluntary movements, pecullar pusture, and veakness of the muscles.

2, Since May 19BB, the Appellant has been a patient at the
Hospiial receiving skilled nursing care. Appellant’s Husbarnd and
Daughter visit her weckly.

S, Appellant f: in receipt of Medical Assistance beneflrs.
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5.  Appellant is  fcor  dnches in height and wveighs approximately
pounds. She has Parkinsonism vith "marked rigidity, decreased head contiol
vith cxterfor tone throughout and quadiuparesis”. She is unable to sit in a
standard wheclchair dve to her stature and the manner in vhich Parkinson's
disease has affected he:r body. Hospital Statf, theretore, are presently
compelled to treat Appellant in a "gerfatric chair" (vhich is sin.lar 1o a
chalsc lounge) making 1t extrenmely difficult for Appellant to be moved and
maneuvered (due to the size and veight uvf the “"geriatric c¢hair"). Appellant
herselt is unahle to move this "geri-chair” in any manner.

. Appellant is gencrally in poor body alignment in the geri-chair.
She expericnces pain and dlscomfort when sitting. When being transported by
hospital staff, Appellant additlunally experiences severe neck pain due to
lack of neck support and, on occaslon, has to be medicated.

7. Appellant’s Physician, the reglistered nurses who attend her, and
the Chicf Physlzal Theiaplst at Hospital assigned to
Appellant, state, without reservation, that a custom-made vheelchair is
essential for the ¢fflcacy of Appellant’s on-geing medical treatment and to
avoid acceleration of the syuptiems of Parkinson's Disease.

a. On August B, 198G, the Appellant, by her Physician, requested the
Agcicy 1o provide the Appellant vith a custom-made wheelchair for which the
Appellant lhad been specifically weasures in respect to seat width, seat
depth, footrest, :eat helght, arm helght, and back height. The features of
such cuntum-made vheelchair for the Appellant include a $solid seat 16 inches
in width, 14.75 inches high, back support with extended headrest, desk arms,
swling avay legrests v1th heel loups, measured seatbelt, measured hand
projections on lower armiests> for propulsion of the wheel by Appellant.

5, Appcllant's Physician, stated in such request, that such manual
vheelchatl, measured prectsely fur Appellant and her range o! motion, would
priovide her vith overall correct posture and abilify to sit upright during
the day.

10.  On August 12, 1988, such rveguest v{ Appellant vas relvrned vithout
determination by the Agency tu the Appellant's medical provider,
Surgical Supply Cumpany, vith the folluwing notation on the order form:
"Included Lo the facility i1ate”. A cevering letter [rom the Agency to the
Muvider dated August 12, 1988, explained that "All equipment not designed
to sult the unijgue needs ol a specific Medicaid-eligible rectpient (i.e.
cannot be used by another patient) must be supplied by the residential
health faciYity (RHCP)™. (The Agency’'s initial decumentatlion submitted for
this case on January 24, 1989, takes the position that the requested
vheelchadr in thiz case “"although wade to the client’s measurements, does
not preclude fts use by anuther resident”™).

11. On Sepember 15, 1988, Appellant’'s Doctor renewed his 1equest to
the Agency for the samé custum-made vheelchair as described in Appellant’s
first request. Thiz tlme, Appellant’s Physictan submitted c¢linical
assesaments [rom eight measbers of Appellant’s "Patient Care Team” including,
in addttiun to his o=n assessment, that ot the registered nurse attending
Appeliunt, a repovt fiuvm Appeilant’s Physical Therapisi at
Mostpita), and a4 evaluation made by the Hospital'’s Social Services
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Departmerc. All asaersacnis epectfivd Lthe exscntlaliey of s custom-made
vheclehair fer Appellant in order for Appellant to receive benetit frono
theit particular medical uapertise. (Approximately ten months after the
instial medical request was made by the Appellant's Physiclan, Appellant’s
Thyeical Thernpivt ic stil) unnble to initlate u particular rehabilitation
program ta lack of a custom-made vheelchair for Appellant to avail herself
of this therapy).

12. Appellant’'s second request on Seprember 1bth was simiiarly returped
vithout determinaticn by the Agency to the Appellant’s medica! provider,
Surgical Supply Cumpauny, with the the samne notation on the
decter’s order bul withuut a covering lettel,

13. The Agenzy did net inform the Appellant at any time of the manner
in vhich it acted on her tvo vequests fur prior approval nor did 1t ever
advise the Appellant of lier rights 1n respect to a conference or a fair
hearing.

14, Hospital has been unable to provide the requested
vheelchair for the Appellant lInasmuch as 1t comsiders the particuiat
vheclchair as custor-made and, accurdlngly, not within ii1s Medical
A<czlistance rates.

15, On January 5, 198%, the Appellant tequested this Fair Hearing to
review ihe Agency's denlali of her August 1988 and September 1988 requests
tor prior appruval. On March 27, 1989, the Appellant also requested that the
manner wf the Agency's dispusition of her requests for prior approval be
reviewed In respect to the Agency’s faillure to provide Appellant with
vritten and adequate nutlve uf its determinations affecting her Hedical
Lssistance.

1SSUE

Vas the determination of the Ageacy to deny pirior approval, on tvo
occasions, tor the réquested ftem of durable medical equipment, correct?

Vas the determination of the Agency to dispose of Appellant’s requests
for prior agproval wvithout piuviding Appellant vith written and adequate
notice of Ytr determinations, correct?

APPLICABLE LAV

Soedtion 305-a(2) of the Sucial Services Lav defines Medical Assistance
asv fulluws:"Medical Rssistance” shall mean payment ot part or all of the
cost of care, servives and suppllies which are necessary to prevent,diagnose,
correct or cure conditions in the person that c¢ause acute suffering,
endanyer life, result §n 11lness or infirmity, interfere with his capacity
for rormal activity, vr tluedaten some significant handicap and which are
furnished an eligiLle person in accordance with this title, an¢ the
regulations vl the deparciment.

Scoetton 364 ot the Sucial Sevvices Law provides,in part, that the
Depat taent of Healilh 2hell be responsible for establishing and maintaining
slandards for all {nstitutfonal and non-institutional health care services
rendered pursuant 1o the Medical Assistance Progran.
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Section 2.2.2.B. of the MHM1S Durable Medical Bquipment Provider Manual
defincs "Durable Medical Eyulpment” as:

devices and equipment, other than prosthetic or orthotic appliances,
vhich have been ardered by 4 yualiffed practitioner in the treatment of
a specitic medical condition and vhich have all of the tollowing
characteristicy:

- Can vithstand repeated use for a protracted period of time;
- Are primarily and customaiily used for medical purposes;

- Arc generally not useful to a person in the absence of an
111lness or injury; and

- Arc usually not filtted, designed o1 fashioned tor a
pattlentar individual's uxe.

- Vhere equipment is intended for use by only one patient, it
may be elther custom made, or customized.

"Custom-made" mcans [abricated solely for a particular individua! and cannot
be readily changed tc confoiw to another recipient’s needs. It usually
requives rhe re.ipient to be measured for custom fitting and/or molding of
componeits,

"Customized" refers to a stock ltem that has modifications made and/or
attached (to 1t) to meetr a veciplent’s needs. These modifications may be
changed (by adding or deleting items such as armrests, etc.) (0 return the
fiem Lo stock.

The Health Department’s Regulatlions at 10 NYCRR 415.1 enumerate the
ftems of care, service and supply that operators of nursing homes are
responslble tu Llurnlsh, and vhich are included in the prevailing Medicaid
rates alluwable to such facilities. Included among required services for
aids to daily living is assistance with ambulation. Hovever, the admission
agreement may be altercd upos express written orders of the patient’s
physiclian stipulating specific services and supplies net included in the
admission agreement. ltems ul customized durable medical equipment, hovever,
are not incuded in such regquired aids for nursing howres.

Sectior 358-4.1 ol the Departuwent’'s Regulations provides that every
recipient shall bLe provided with a writien notice in accordance vith Section
3568-3.3 at the time of any agency action affecting his receipt of ascistance
or services of his or her right 1o a fair hearing, the method of obtaining a
heatdung, thdal he way be represented at the hearing and ot the community
legal services available to assist him at a hearing.

DISCUSSTUN
The record In this case ¢leaily establiches that a custen-made

viieelchatr vas prermcribed Ly Appellant’s physician for Appellant rather than
a customized wheelchadr (which could be used by other patients). The record
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further wazablishes that such wheelchalr is medicaily necessary for the
Appellant. Tn additiun to the cight clinjcal assessments from Appellant’s
health care "fean” ot Bosplital which had been submitted to
the Agency with Appeilant’s September 13, 1988 request for prior approval,
five members of suclh team (ineluding the Registered Nurse attending
Appcllant at the Hospital and Appellant’s Physical Theraptst) personally
testiticd, caundidly. <redibly, and 1n detail, as to Appellant’s need for the
requested custon-made banual wheelehair to recelve the medical benetits
available to her at Hogpital and to enable them to assist
her in a mcaningful and effi¢acious manner. The Agency did not personally
appear to support fts pusition that the wheelchair prescribed by Appellant’s
Physician for Apprllant ls not custow-made. Nor did the documentation
preparcd by the Agency (both un January 24, 1989 and on May 10, 1989) and
presented by it at the hearing contain any evidence to support such a
detcimination. The Agency's fallure to provide the Appellant vith prior
approval for putchase of such a custom-made manual wvheelchalr under the
Medical Assistance program. rherefore, vas inccrrect,

The Appellant’s rtepresentative f{uriher contended that the Agency erred
in tailing tu send netice of ics determination to the Appellant. The Agency
conrends that “"prior approval is not appropriate in instances vhere payment
for the service ot frem §s already provided through the facility rate"; that
all su¢h requests should be “returned tv the orderer or provider vwith no
action taken on thew...(but that) a note should be included vith the
vetu:nsd request, explalntug that the 1tem or service is included irn the
facility’s rate™; and that, ln such instances, "the Area Uffice (of OHSM) is
not requirved tu issue a notice uf fair hearing rights"” since the question
does not go tu «ligibllity tor the service but rather the means by vhich it
{a ta he provided.

A reviev of the appropriate legal authorities indicates that the
Appellant's Repiesentlative i1s correct and that notice i1s required vhen the
Agency determiner ¢o reject a request for prior approval of durable medical
equipment for a patiunt at a facility on the basis that it is the facility’s
responsibildity to provide the equipment. It is clear that the Appellant has
a right to challenge this determination in a falr hearing. However, that
right iz of dubjuus value unless the reciplent is informed of that right.
Furthermore, there is the yuestion of ownership of the item ot durable
equipment. If pifor approval is granted, then the item belongs to the
vecipient and 1f the 1eclpient 31s discharged from the facility, then he can
take the ftemn wvith: hisn, 1f the tacllity must provide the item, then upon

{scharge fium the facility, the reclplent cannot take the ftem wich him
since 1t 4s the pruperty of the tactltty.

Appellant’s Memorandum of Lav requested that, inasmuch as such
Department*s Regulations weie not folloved by the Agency in this and similav
cascs vhich censtitele o pattern or practice in violation of the
Department’s Regulotions, that a lewter from the State Commissioner
accompany the copy ¢f thi, Jdecision directed to the Agency in accordance
vith the provisloens of Sectdon 358-6.3 of the Depariment's Regulations. In
this casue, the Agency «111 be directed to send notice whenever prior
approval i3 not grarted on the bLasis that it Is the facility’s
vesponsibility tv p:uvlde the tiem of durahle medical equipment.



J324012P

DECTSTON AND ORDEK

The determination of the Agency to deny prior approval, oa tvo
occaxions, for the rceguesied ftem of durable medical equipment, is not
correct and iy ceversed.

The Agency s directed to provide prior approval to the Appeilant for a
custom-nade manual wheelcehaty in accordance with the Appellant’s request of
August 8, 1988 and Seprember 15, 1988,

The deterndnation of the Agency to dispose ot Appellant’s requests for
prior approval without providing Appellant with written and adequate notice
of itc determinations, §s not cotrect and ls reversed.

Additionaily, pursuant to Section 358-6.3 of the Department’s
Regulations, the agency s directed to send adequate written notice to any
modical assistance recipient who requests prior approval for durable medical
cquipment and vhose request ts not granted on the basis that it ic the
facility's responsibllity to provide the item in guestion.

As requited by Depaltmeiil Regulations at 18 NYCRK 358-6.4, the Agency
must comply immediately with the directives set forth above.

DATED: 4lbtany, New York

CESAR A. PERALES
COMMTSSTONER ’””ﬂ”.—:D

—————

OCT ! 3 1989

By Y- 7 ™
(A, 770

Commissione Designee



