
CASE No. 
STATH OF NIV 10Rr. 
DBPIUt1'HEH"f 0' SOCfAL SERVJCES 

PRIOR APr. I: None 
CENTER No. Roth. Are!! 
FH NQ, 1324012P 

-~, ... ----_. . .-.---------------------
In th~ Hdll~r of the App~al of 

from 03 deterMination by ttat:: Nt! .... York State Department of 
He.,1th, Oft icC' ('If lIelll tb ~YSt~nls Hanasel1lent (hereinafter 
(::111 cd the Agrllcy) 

JURI SIHCTTON 

nBClSIOH 
APTKR 
PAIR 
BJUdUNG 

PU1'suant to 5ect10n ~2 of th~ Nl;!w York State SocJal Servlces La .... 
(here.inaher Sodal SC'rvh:~:. L" .... ) and Pan 356 of the Regulations of the New 
YOl·k SHlt~ Dep.l.l"tmcro1 uf Sud,,} Se.-vlces ~T1tle 18 NYCRK, hereinafter 
Rc::gtl1nllon~), a fait" hearing .... a:; llt:·ld UII May 23, 1989, in Monrue County, 
iJelore Raymond S\o'e~ney I AdD.luis lra t1 ve La", Judge. The fo110..,108 persons 
.'lP(lc:'rl'"oed iH the hearing: 

, Appellant; , '~presenrat1v*; Melanie Kachala, 
~I:'l!;:htel"ed NUl':'~i E'.ilc~n I,bbvLl, l'hY:ilcal Therapl$\; Donna l"almon::, 
Rccl·ei.H1un~1-Th<:\':I~d~li 511.-1.1011 Vincent, Director of Social Services, 

lIospi td; Nan,-)' 1.1111:010, SocIal Yorker I l:iosp1 tal. 

Documentation ~ubmitred in l1~u u1 personal appearance 

FAl"!' t'J NrJl He: 

An Op~tOl tun! ry to be ht:d.1U having been atford~d to all Interested 
parties and ev1d~n~~ ~avlllg been taken and due deliberation hav1ng been had, 
1 t Is hereby fOllld th",,: 

1, The Apppllant 1s furty tour yed~~ oi d~~. She 1s marr1ed ~1th a 
nine yeAr old dauehrer. 

2. I\PIJt'lhlll :,outff;l':; frvm ParkIn~orl':> Jl::'~cI~~, it. slov1)' progressive 
Jht'as~ m'ln1festt!d by a chara{te.1s11c. trezr.cr at res\lna muscles, a slo'Jir.g 
of volllnti\ry movemer.7~., lIlO:'\.:\:lJdl ~o~lurel and .... eakness of the D!uscles. 

~~ll1n' ~t1\ l',l6H , tt,l' '1~~,~lliSJll ha~ been a patIent iJt tflr. , 
-' . 

Uospl \lol L'CC':'!") 116 :.idllcc..l lIiHs1ng care. Appellant·s '1usbar.d and 
D~~~h.~r Yi~it her v~e~ly. 



2 
112401lP 

5. Appellant is t~of 1n~he~ 1~ helght and welghs approx1mately 
pounds. Stl*' has P."'Ilk111:Jonlsnl \.11th "marked 11g1d1t>" d.creased head COTltlol 
I.d th (.'J\tcrlOl' tVIIt" tl1l'\Hlghout .1l1d ~UdC..h upan'sts". She 1s unable ~o 51 \. 1~, a 
~ta'hiard whcc:ldllsiL· d",c: to her :.tdlUl~ and th~ /Danner in Ifhlch Parklnson'5 
di~ease has affe~ted h~! budy. Ho~pltal Statf, theretore, are presently 
('or:1pE'11cd to tH.lt A~pt'llo!:lnf 1n a "1!~rlatr1c chah" ("'hl~h is sln:.lal to a 
ch.:d:..c. lounge) DI.lktllg' it (·xt!t:IlIt:'l)l difficult fOl" Appellant to be moved dod 
m.lno::'uvt."red (dut! to th~ ::.1:.c.t." and \le1Sht vI the "gerlatr1c cha1I"). Appellant 
he[solt 1s unahh to move tt.1:> "ged-chair" in a.ny manner. 

t. Appollant 1~ g~nclnlly in pOOl hody a11gnm~n[ jn th~ gerl-chait. 
Sht: t!'xpel"i<:nct!:.i poSin And uhc.:omfon vhen sit tins. When being transported by 
b()!;pi tal staff, Appellant dJd1 tlvnally experiences !ievere neck pain due to 
l.1(k of n ..... C'k suppr.L't ",rod, r.1'I ('('~·d!iolOIl, has [0 be D1('d1cated . 

.,. App~llant·s rhy::.idan, th~ ,e~htered nUl.s~» who attend hel', and 
the Chief Physl'::oll Th':ldl'hl at Uosp1tal assigned to 
AtlPt."l1a.nt, st~H~. ' .. hhout l'es.ervat10n. (hat a custom-made \.'heelchah is 
~s~'-=lItldl COl: tho:· "dflc!.lC:Y of Appellant"s on-gOlng medical treatm"'''l and to 
d\"uld ,",ccelerath")11 o£ lln:~ :'Yillplo:ns of Park1nson's Disease. 

fl. On AUC\J~t 1], 19M, the ""'V-=l1dlll, by her Ph)'sic1an, n'que!'t£'d the 
AK~m'y '0 provi,~~ the: flpp"llctnt "'ttJI a cuStOm-D13de wheelchair fOI ... hich th~ 
AVp~llo1llt had ut!ell ~pec2flcally u.teasures 1n rt:spect to seat ",Jdth, seal 
depth, foou"e!!>t, ~,"'dl height, .um heIght, and back. he1eht. The features of 
~uch C\1!.tonl·lIIdU~ v!'u!t"lchah' fot, the Appellant include- a $o11d seat It. inches 
in width. 14.75 inch.:-s h1gh, back !luppon ",1th extended hl'adrest, d .. ·sk arms, 
,~·.dng av,)y l""~ll1:!~l:; lo11h heel louplIi, measured seatbelt, measured hand 
projection$ on laver ~rm'~~t~ tur propulsion of the wheel by Appellanr. 

9. Appellallt'::> PhysiCian, .stalt:d 1n such request, that such l1Ianual 
vheelc.hdil, lIIt!a:::urec:! precisely lur Appellant and her range: 01 motion, ,",ould 
1J1uvlut! her \11th overall correct posture and a.bility to sit upright during 
rhp n;ly. 

10. 0" August 12, 1900, suc.h \"C.!\luut u( hppellant "'as lelurned 'Jitho\)t 
neterlldnation by tblli' A~t:llcy Lu the Appellant's med1cal provider. 
Sl.Irgi('.,,] Supply C'JlapdIlY, wi th thE- follu\o'lng notation on tt.e ordot?r fornl: 
"lnc1uJ •. :d in tlw f.)cHtty li:St~". A ~'-'v~ring letter trom the Agency to (he 
1·lv .... 1J.~J dOlled Augu:,;t 11, 1988, explained that "All equ1pment not deslgn(:d 
to sui t the unlLlIlOl: Ilwe;:~b u[ a specific Medicaid-eligible recipier.t <~ .c. 
cannot be used Ly Anoth~r p~tle~t) ~U~l h~ supplJed by the resl~~nt!al 
h .... dlLh C.u.;l\\t)' tR!1CP)". \The Agency's 1nlt1al dccum(;'ntatlvrJ subm1tted for 
this ~d5e on Janu~~y 24. I'B'. tak~s the pO$1t1on that the requested 
whee1rhair in lhi~ ~a~e "dlthOUKfl ~d~~ to ,he cl1ent'S mea~uremcnts, does 
not pl't,:clude 'I t!'o U!o": by dllulher resident"). 

lJ. Un S~",~emb~L' IS, 1980, App~llftnt's Doctor rene .... etl his a'quest to 
the Agency for the same ~'I~[orn·mdde vheelchalt as desc:r1b~d in Appel1~nt's 
I 11-5 t l'eCJ\I';~ t. Til i:;. t J lilt:.'. ApftC Han [ 's Phys~ clan subm1 ned (; 11 n 1 ca 1 
"SS~$n~~n's (ro~ ~lght me~b~,s or App~11ant'!I "Patlent Care Team" 1nclllding. 
in nddlt10n to his o'.n aSb",~slllC'ut, that ot [he r(lglstered nurst: ttttf'ilcing 
Appel1tuU, a 1:'~pa\"t tlU'11 hl'p~llant's rhySiCal TnerapiS\ at 
Jtn!.p1t n l, ~IIJ rill ('vahlat10n made by the Hosp1tal's :SoCial Servi(;e~ 



3 

Li", .. :tl'ClT .. "'rt, ,\11 nI'HI.e~Sil,..,nt ... ::,pl:"':'11.i",,J Lh"", t:'~scnt1a11t}' ,;)f S (,'ustO::.l··:n:1d~ 

\.'hrdch~lr fc:' Ar,pcllar&f 1!! order for Appellant to reu:lve benetll froc 
Ih~jl v~rtl~ul~l ~~dic~l ~~p~rtjse. (Approxlru3lely t~n months after the 
jnJ £J.,,1 .II1c'dJcdl cequcH "'8S a.adt: uy the ApFt!'llant '$ I'hyslc1al1, Ap~tnij,:\l'li 
rh>"~1c,:),1 Thrl)tlll"!-t i~ ~t1J.J \JlIltult! to 1n1[1~t~ M partiCUlAl" H:hab11ttat1on 
pr~gram to latk of a cU~l~m·madE vheelcha1r for Ap~ellant to avail herself 
of rl'ib therapy), 

12. Appellant's second req~esl on SepTember lJtt: ~as s1m1Larly returned 
\.'ithcut determln~ria~ by tb* A&~ncl to th~ Appellant'S ~edlcal provider, 

£ul'gic .. ,l Supply C\,IIIIVdUY, \o/1'th '[he the sanle fliltatlon on the 
dcct~'I's onJel Lil.d Idthuul D cover!lIg letu:l', 

11, Th~ Agen.:y did not infurm the Appellant at any time ot [h~ manner 
in ~hlct, it acted ~n her (~O reques[~ (Ul prior approval nor dld il ever 
ad\.'blr the Appellant of Jj~! rights 1n respect to a conference or a tair 
hearing. 

J4. Ho~pltal has been unable to plov1~e the reGul!st~d 
.... hoaeldud 1 foe th", .'\;.Pt ll"lIl Inasmuch as 1l considel'$ the part lcular 
.... het'lch:lir 63 custoll'-n~Ade and. Accuu.l111g1y, not within its Medical 
A~cl~t~ncc rate~. 

I !:i. 011 Jarll,loll)' ~., 198?, th"" AIIP.:llant t-equt:sted th1s Fair Hearing to 
t~vi~ ... dn,· Agency's delllal of her August JI,ns~ and September 1988 requE!sts 
t~r priol ap~t~~dl. On Harch 27, 1989, the Appellant also requested that the 
'Hanner .,£ the Agellcy'~ lll!;l-'u~J l..1on of her requests for prlor approval be 
l'edl."\o/L'J In ":~I'\!ct to Ult" Agency' $ fallure to provide Appellant vj th 
.... r1 t ten alld adequate nOl h:~ uf. lts determinations affect1ns her Med1cal 
I.:it.l!'> r ,In('l''. 

\1.\.$ the dete1"ft'.il\~t1on of tho; A~~nc)' to deny pl'lor approval, on tva 
OC('I~lUII:'1 to!' the' li'llue.-itl;d I terr. of dUl'able "edlcal equipment, COHee t? 

Vas the deterruination ~f the Agency to dl~pose of Appell~lt's requests 
tor prior ft~ptcval vithout Vluvldlng App~llant Vith wt1tten and adequate 
notl.:c; of h:,,· detendr •• ll!t.m!i, c.ocrec[? 

~;.:,,' t ion ~C.~-,J;(2) lIf ll,~ Sea: ia1 Servlct:~ La\l detlrles MedIcal AS:;lstancf' 
~~ rvl1u~s:~Mcdi~~1 A~:.lsL~11CCU shall ~Cdn payment ot part or allot the 
cost of t~re. 5crvic~s and ~uvplle$ which are necessary to prevent,dlagnose, 
(,one.:t or cur~ corllht1olJ:;' 111 Lhe pel-son that cause acute suffering. 
,.ndtln,.~c.'1 life. I'('!:oull 1!1 ll)ut''>s or infirmity, 1ntel'Cere ""1th h1s capacit)' 
lor r.'C'I'nl,l if,l..tivity. "I' ltUt:'dlt'1i ~ome sIgnificant handlcap and \o'h1dl ar4:­
!llrnhhed ",n t:lit;lLl~ I'u::;ur. 1n accordance .... Uh thiS title. anC: tht' 
re;::ul .... t ion~ of lhr df'p,'1rtfr.ent. 

S~ ... thlll 3(,1. 01 the Se,;.c1al SC:'l·vl(.v~ W\I pro .... ides.1n. pan, that thi; 
1.}(·pM \11,,=rlt "l 11\:,,1\11 ~h,;,ll bl! responsible lor estab!.1shini and m,,1ntair.ing 
~1<1l1d"d!': f('lf all ir.~t1tut1ulI.;l1 and non-1nStSrut10nal h€'alt~, ean' !;H'.'j!e~ 
r~ncl~Il'd pursuant H. \,,~ Ht:lo!h.:dl Assistance Program. 



S~diofl 2.2.~.B. of the HH15 Durable Ht."I.Iical Equipmt'nt Pro .... 1der Manual 
de f 1 n(,;.i "Dulable Med 1I;;d 1 £\{ldpnlenl" "5: 

devices and ~quipment. uiller than prosthetic ot Orthotic app11An~@s, 
vhi~h h~vc been ~rd~red by ~ 4ua11f1ed pract1tiOner 1n the treatment of 
a :;pccitic me.iie.ll ~ond1tiOIl dud It'hlch have all of the 1011o\l1ng 
cha.t"ac teris t lc~. 

C~n with~tnnd repeated use fOl a Vlvlracted pertod of tlme; 

Arc priMarily and customall1y used tor med1cal purposes; 

Arc generally not useful to ~ person in th£ absence of an 
1l11ic5:; or 1njllry; and 

A[o usually not fJlted, designed 01 fash10ned tor a 
polt tlclIl .. H JndividUcll'.!t 1I~t". 

Vherp. equip~ent 15 intended ror use by only one patient, it 
m3Y be either custom made, or custum1~ed. 

"Custo~·~ade" mcan~ Cabricat~d sul~ly for a ~arllcular Individual and cannut 
he readily chan~~d tr. confolw lO another recipient's needs. It utually 
requ~rcs th~ re.ipi~»r (u be measured (or custom fitting and/or molding of 
COIf.pOllcn l S • 

"Cu9to~izedll refers to ~ stock Item that has modtficatlons ~ade and/or 
~ttachc.1 (to it) to mt'~t a l-ec1plen(;~ lIt!eds. These mod1tications l!lay be 
chan8\.>J (by adding 01 delf"ting 1t~III$ :;)\lch as al'mrt:Sts, etc.) to return the 
1\t;:(.U lo stock. 

Till" Health D.;-,ratthlent·s R('RiJla\.lulI~ at 10 HYCRR 415.1 enum~ra[tt the 
i tt:'llI.::i of C.1l"(·, ~eLvJce and supVl)' thal operators o( nursing homes are 
re5pon~lble tu lurrllsh t and vhlch are included 1n the preval11n~ Medicaid 
rate~ dllUWdbl~ (1) such fac1l1ties. Included among required services for 
aids to dally livIng 1s aR~1stance v1th ambulation. Hov~verl the admission 
d~I"t'~ment mar L~ dlterc-J Ul'UIi t;'xP{~SS \lr1hen orders ot toe patient's 
physhlan stipuldtll1t; :;Vl:c1f1C servIces and suppl1es net Inc.luded in the 
admission agreement. It*m~ ul cu~tom1~ed durable medical equipment, hovever, 
.'If' not ir,..:;luut.J jll ~'Ich r~q-.Jhcd aids for nursing holtes. 

S~ctior. 358·';',1 ot th(: O~r'41 tu .. ::ut's Rt>gulatlQllli provldes that every 
recipient ~hall ~~ provided with a vritten notiCe 1n 3ccordance yjeh Section 
3~R·3.3 at the t1.lT!to of any .lSoncy action affec.ting his rece1pl of as~istarLce 
\)1" ~"'rv:ees of Id~ Ul ht:r nglH to a fair hearlnK, the method of obtail1ing a 
neaLiuiI .. tildl lit· !>Iay be r~pre;;e!1ted at the hearine an(! ot the co:wr.1Jnity 
le~Al 5erv!c.es ava!l.:ltJlt' lo aSsIst him at a healing. 

DISCUSSIUN 

Th~ re(;ord in lh.1s c."SI;" d~dtly establ1~hes that a custo~·IIIi\dt! 
I.ILef"ld,,"lh" .... as pr(:~-oJLed U)' Avpellant's phys1C:1an for A;.pel1arll rather thor, 
do CU!':tomi7..::J wheelch;ltr (\.'hlch l:ould be used by othc.-r patients). Tllt: re~o[d 



fllctht!l "O;::::lt.l:i'Jh<,,!o th .. H :'Ul'il "l1"'~lch .. al· .is n:etiically nt' ... ·c;ssary for th-=­
"~pt:'lhlll. Tn oJdd1t jlJlI to the: (:ight dJnScal asstc'':'!;!heots trQIl! Appellant'S 
'11;".11 t h C6 reo "'r~dl'~" oJ t Ho::.:p.1 tal \,Ill! ch had be~rl submi t [ed to 
th~ As~nLY ~ith App~Jla~t'~ S~pte~bet 15, 1966 request for pt101 apploval, 
five me-r.;bct'!: of ~\Icll team (1nclud1ng the Registered Nurse at tend1ng 
Appel L~I1t at the: H,,:.J,-1 tdl and Appellant's Physlcal Therapist) peuonally 
to<;tHh·d, ~dl!Clidlj', ... t"i:~H)ly, and In detail t as to Appellant's need for the 
rcques\ed custu::I-lToad,", Dldllu~ll vheelch411: to rec:e~ve the medical bcnetHs 
avail~blc to her at Hosp1{al and to enabl£ them to a~51sT 
h·,' ill " Ir.'llnlngful anti eff1\: •• duus manner. The Agt!nc:y dId nor pE'rsonally 
avpt:'ar tv .support It~ pC)s1t~on that th< ""heelchah pre~cr1bed by Appellant's 
rhysl~ian for App~llant 1~ E2l custom·v.ade. Nor dl~ the docu~entallon 
preparcrJ b)' the Agency (bt)ttl uU January 24, 1989 and on Kay 10, 1989) 3:nd 
presented by it .H the he.ullif con rain any eVidence to suppon such a 
deh."lnliu,,-lion. l'h ... A&{~ncy':; !illlure lO provIde the Appellant .... ith prlor 
I!I pprov.ll hH. pu 1 ~hasc of such a cus tom-made manual "'heel chalr undt r tbe 
Me-di.:..ll A:;sis tance pL· .. ·)gI"Am. ~hereforel vas Inccrrect. 

Th\.! ~\ppCll~Hllt.:f tepn~"ent.!ttht.' [unlit:r contended It.At the Ager.c)' erred 
1n t.31l1J"Ig lu :;~Hd n(·ttce of i[s de\erm1natlon to the Appellant. The Agency 
con!~nrt$ that "prior approval is hot appropriate ir, innances yhere payment 
for rh~ !olo'l v!(·c 01 hem 5s already pnwided through the faetli ty rate"; that 
,,11 :suc..:!. requests should lJe "ceturned to the orderer or provider 'Io·1th no 
action taken 011 tl.rlll ... (but that) a note sho\.lld be 1ncluded ,,1th the 
return!:n request, exr.·ldiul!ll,( that thE: item or service is included in the 
betlll)":'- L&llt"; 3nd th.H. 1/1 :st.c.:h instantots, "the Ait:a uffice (of OHSH) i~ 
nul required tU i:;':iut: a notic.t' u! fair hearIng rignts" since (he quest10n 
does not go tv ~lj~lul11ty tor [he serv1ce but [ather the &eans by which it 
1~ In h~ provided. 

A re"le .. ' u£ the apvrop:-iate h~~dl authoritIes Il1dlcate,;j Ulat the 
App~113nt's R~~lt:~~l'ld\lve 1s correct and that notice 1$ reijulred vhen the 
Agency de tel'll'! Il~~ to rej ec 1 a requn t for prlor approval of durable med leal 
equ~pmellt for a p.Hh:llt dl a !acillty or. the basIS that it is [fle facility's 
l'CSl)()Il~ibility til lILuvld~ the equipment. It 1$ clear that the Appellant has 
d eight to thal1("nge rhh d~term1nat1on ln a fair hear1na. HO\levu, that 
right is of duLlu~~ value unless the recipient 1s 1ntormed of that tight. 
tuttht"lnIOIE", the-to: b-. lll~ 4ue.nJon of ovnecsh1p of the Hem or durable 
eq~i pmt"lIl. I £ pi hH .. ..,},lu\·;sl 1S granted, then the 1 tCD: belong!; to the 
n~,ip\~nt and if 1.111:' It!clpH:nt 15 dtscharged froD! the fatH1t)·, therl he can 
tl\ke the: j !:t:rr. vi t!: II';':! •. 1£ (he tac1l1ty must provide the itel!"., ther! upon 
c:f!Cj.charge hVIII llu; ictc:JlllY. the recipient cannot take the Herr. \l1~h him 
sin~c It i5 th, p:vy~lty ur the faCl11ty. 

Appell.:snt ':;; Hcr.I·')l"andum \,)f La ... requested that, inasmul!\ as such 
Depanmcnt"~ Regul.1tiofl$ \l1::'1~ lIul {alloyed by the Agency tn this and similar 
C8"'1C:'> "filch C(."n!.titutt" d l-',;itlern or practlte in vlo1atSor. of the 
O\!pa.tment'S Rc~ .... Jd.\Jons. that a leuet from Ule l>tate Coznmis!.loner 
ac:co::\p.,ny the cc.py ..:: f thi, Jedsion directed '0 th~ "genc)' in accordanc£' 
"'irh th.:: J1rv .. l.slcH~~ (I' St"llhH' 3!·8-b.3 of \he Depaltmentls R",g~lat1or,s. lr: 
th5s CA!.';', tl. .. A~t"h.j ,,111 he d.ll'ecled to sf'nd notice whenever prior 
.lpprt,,·C'd i3 nv~ grilrtE'::I Ol~ \1111: basIs that it Is the facility'!.; 
~~~p0n~lbjlity tv ~~u .. l~~ the l:em 01 d~rable m~d~eal eq~1p~@nt. 



6 

Th", dctcr!Jdn., t ion of the Age-nr,;y to Ilcou), prior "pproval, un tv" 
o~ca:dons. (01 the !cq\.Je~tl:t.l J t~m ot durdble medJc<il E:qvlpmcnl, 1::; not 
t;nr r ('(' ( cUlJ 1:f ct!versed. 

The I.geney is ,ii!ected to J.olo .... hl.: .,rior ~ppt"oval to the AppeUant for a 
~u,:;to:n-n.adt.: tr.~IHi~l~ \;llt'~l(,h,)lr III ac;cordance .... ith the Appellant IS [cquC'st of 
August B, 19B8 ",nd S""pleQ\\;ler l!;). 1988. 

The detetn.1natiun (It tl,,= A~ency to dispose of App~llant's requests t01' 

pllor nppr~val ~jthOllt ~luvldlng Appellant with written and adequate notice 
ot it!:. dc-lent/ina! ion.s-, j~ not ~Qn.::Lt dud .15 reversed. 

Additionally, purs~ant lu S~Ltion 3'8-6.3 of the Uepartment's 
R~~ul.lt101\.l, the '''gene), 1~ dileL:lt=o to s~nd adequate .... rttten notiCE: to ",r.y 
medicoll a::l!listAlh~1.' l"ecipJ(;:l1t .... hu requests pr10r approval tor dUtable mcdltal 
equipment dnd vho~e leque~t Is not granted on the basis that 1t is the 
fACi'ity'~ responsib~)~ty to provlde the 1tem 10 questj~n. 

As requit~d by DC'PJHI'I~ljl F.esula(jon~ at 18 NYCKK l!>8--b.4, the Agency 
must comply lm~ed13t~ly ~l'h the directives sel forth above. 

DATED: Albany, N.,. York 

CESAR A. PRRAL2S 
COMHT!\STON2R / __ .-_ .• --)-

.",/" . 
By,.' .... _ -- -.... 

1/ -/-//.':; ~);' C/--- ") 
L /" /t..-ec:7 / ~-"--~ 
Co~iss10ne~J Des1ine~ 


