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STATE CF NEW YOBK CASE #
DEPARTMENT OF LABOR CENTER 4 39
rH ¢ 4019991PF
In the Matter of the Appeal of H
A F DECISION
¢ APTER
FAIR
HEARING
from a deternination by the New York City
Departmaent of Social Services ¢

Pursuant to Section 22 of the New York State Social Services Law
(herelnafter Sotial Services Law) and Part 358 of Title 18 NYCRR,
{hereinafter Regulations), a fair hearing was held on 6:ptember 21, 2004, ia

New York City, before Glenn E. Harrls, Administrative Luw Judge. The
follaowing persons appeared at the hearing:

Bor_the Appellant

Barbara Swall, Appallant!s Representative

Fo () wi A

Margaret Persans, Fair Hearing Represehtative
L5808

Was the Agency's determination that the Appellant was able to
participate in work activities on a limited basis correst?

Has the Agency acted correctly wlth respect to itz Jeterminatien to
reduce the Appellant's Public Aseistence and Food sStamy benefits?

FACT FIRDING
An oppovtunity te he heard having been afforded to all interested

parties and evidence having been taken and due deliberstion having been had,
it is hereby found that;

1, The Appellant has been in receipt of Fublic Asmistance arc Food
Stamp benefita.
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2, The Appellant requested an sxemption from empliyment progrsm
activities on the grounds that she suffered from a combination of medical
impairments which would prevent her from engaging in emy loyment program
activities.

3., The Agency referred the Appellant for a medica:
examination ta detarmine whether a physical or mental irpairment would
prevent the BRppellant from fully engaging im work activ ties.

4. On May 22, 2004, the Agency notified the Appel. ant of itg
determination that the Appellant was not disahled but orly work limited and
able te partic¢ipate in work activities with limitations.

5, ©On July 30, 2004, the Agency sent a Notlce of :ntent to the
Appellant setting forth ite intention to reduce Appellant's Public
Assigtenca and Pood Stamp ben€flitg because Appellant fa:led bo repurt to an
employment program assessnent appointment.

6. On November 25, 2003, the Appellant requested ;. hearing tc review
the Agency's determination,

7. On May 5, 2004, which was more than five businuss days before kthe
haaring, the Appellant reguested that the RAgency providn coples of documents
which it intended to present at the fair hearing in support of i¢s
determination but the Agency did not provide such docum:nts to the
Appellant.

B. The Appellant also requestad this hearing to ¢ ntest the
hgency's determination vto reduce her benafitg to recove an bverpaymant of
asgistance, as stated in the July 30, 2003 notice. Howiver, the Appellant
withdrew her request for a hearing on this issue.

APPLICAQLE LAW

Section 131.5 of the Sacial Services Law provides tiat no Publin
Rssistance shall be given to an applicant for or rvecipi:nt of Public
Assigtance who has failed to comply with the requiremen:e of the Sezial
Services Law, or has refused to accopt employment in wh.ch he or shs is able
to engage.

Section 332-% of the Soclal Bervices Law and 12 NYCR 1300.2{d) provide
that upon application and recertification for Public Agiiastance hensfits, or
whengver a district has reasorn to believe that a physicil or mental
impairment may prevent the individual from fully engagisg in work
activities, the diptrict must determine whether the individugl has any
medical condition which would limit the individual's abLlity[to participate
in york activities., Should the individual declare that he has a mental or
physical impairment, the social services official shall:
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1) notify the individual verbally or in writing that the individual
within 10 days way provide apy relevant medical d:eumantmtiun.
including but not limited to drug presecripticns and reports of
the individual'’s treating health care practitibne# {individual's
practitioner}. Buch documentation must cont:in a epecific
diagnosie as evidenced by medically appropri:te tests or
evaluations and must specify any work relatec limitations; and/or

practitioner) certified by the New York 8tat: Office of
Digability Determinations for a determinaticor. of the individual's
anedical gondition, If the social mervices o: ficigl refers an
individual to the district's practitioner pr.or to the individpal
submitting documentation from the individual & practiticmer, the
individual should make best efforts to bring the documentation te
~ the examination by the district's practitiom r, Any
documentation available from the individual‘:. ptaztitlonnr must

2) refer the individual to a health care pracbitlone; (districr's

be submitted to the district's practitioner ¢ later than four
days after the examination, provided that in no instance shall
such time perind exceed ten calendar days from the notifi.cation
set forth in {1} above, or the district's pructttioner will not
bo roquired te gongider it as a part of the .widence used to
determine the individual's medical cendition

The social services official shall have sole discre.ion In determining
whethey any documentation provided by the individual or the imdividnal‘s
practitloner is gufficient to make such a determination on ai individual‘'s
claim of a physical or mental impairment.

In evaluating the initial claim of a mental or phys .cal impairment made
by an applicant, or the continuing claim of a medical iipairment made by a
racipiunt who has been previously determinad exempt f£ron parﬂtclpatlan in
work activities, the social gservices officlal may requi @ the individual to
covperate with measures to verify such claim and/or sub it documentation asg
a condition of eligihility for public assistance and Eood gtamps, Failure
of such documentation to substantiate the claimed impai 'ment shall not
ltpelf cause the individual to he lneligihle for Public Assistance.

In evaluating the ongolng ¢laim of a mental or phys.cal #mpairment nade
by an individual who has been determined by the social iervices official nat
to be exempt, the social eervices official may regquire :he Lidivtdual to
provide additional documentation £rom the individual's sractitioner. Buch
individual remains pon-exempt until and unless a differ :nt détermination is
made by the social services official, '

In the absence of any claim of mental or physical iipairment on the part
of the individual, Lf the social services official zusp:ete khat such

individual has a mental or physical impairment, the moc .al services cfficial
shall:
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{i) refer the individual to the district’'e hesltl carg practitiomer
for an examination and determination of his or hern medical
conditlon.

{L1) notify the individual of an opportunity to p:esent any medical
documentation availlable from the individual'i. pragtitionar at the
time of the examination, or in any evant no .ater than four days
from the date of that examination if the ind. vidual wishes such
documentation to he conpidered by the district's araotitioner in
the determination of the individual's medica . condition.

At the time that the social services offioclal or th: fistrict's
practitloner makes a determination of an individual's m.dical cond:iien, the
aocvial servicees official shall notlfy the applicant or :eclplent in writing
of suely determination and of the right to request a fai: hearing to contest
such determinations within ten days of such notification.

If the individual) rveguests a fair hearing within th, ten day period, the
aocial services official shall not assign the individua. to work achtivities
pending the fair hearing determination, except Lhat the social services
officianl may, during the pendency of a dctermination asiign indivzidual,
with the agreement of such individual, to a limited wor!: agsignment whieh
would he consistent with any limitations asasociated wit the mental or
physical impairments alleged by the individual.

An individual shall not have the right to & fair heiring to con:est such
determination if he or she requests a fair hearing afte ' the ten day period.

If the social sarvices official refers an applicant or rzciplan1 to the
districk's practitioner for an exanlnation as a result »f a mental wor
physical impairment claim by the applicant or reolpient the examiner shalle

(i) review and consider all records or informatin timely provided by
the individual or his or her treating health care practiticner
that are pertinent to the claimed medical eoditinn;

diagnosis as evidenced by medically approprlite tests or
evaluations in deternination of the {ndividuil'e claimed
condition;

(11) provide to the sccial services eofficial in writing a specific

(1ii) indicate to the social services officizl and the individial in
writing, a medical opinion which specifies viether the madical
condition alleged by the individual is preseit or absent; the
t#odial services official shall be responaibl: for ensuring that

the applicant or reeipient does receive such written medical
opiniang

{iv) repert to tho social gervices official the presence of aany
condition other than that which was alleged y the individual,
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but which was discovered in the course of the examipation, which
may interfere with the individual's ability 1o fully engage in
work actiwvities:

{v) determine whether the individval is:

(a) dlzabvled and exempt from participatior from work
actlivities. 5Such determination shall speoilfy the duration
of time far which the disability shal. prevent the social
gorviges official from making an assirmment to werk
activities;

(-3 work limited, having specific identif ed limitations
pffecting the type of work activity t. which the
individual may be assigned; provided, however, that such
determination shall specify the durat on of time for which
such work limitations shall apply o :wch individunalj

{c) neither disabled nor work limited.

The soclal services official shall not assign to wo 'k activities any
individual for whom a8 medical determinatien is pending, either as the result
of a rejuest by an applicant or reciplent or direction f the social
servicas officlal, until sueh a determination is renderd unless the
individial agrees to a limited work assigonment consisteit with the
individual's alleged medical condition,

An individual who is eligible to receive comprehens.ve health scrvices
through a special needs plan set forth in paragraph 364 -3{lj(m} or (n} of
the social Services Law regardless of whether such a plin is| operating im
the sonial services dlatrict in which the individual reiides, shall be
congidered to be eithor disabled or work limited, as de:ermined by the
social services afficlal.

Section 335-b of the Sowial Services Law and 12 NYCW® 1300,2(d) provide
that individuals in receipt of Public Rssistance and wh) are work limited
ahall he ageigned to work activities only 1f such assiqment;

(a) ig congistent with the individual's treatmen: plah when such plan
ig prescribed by the individual and/or district's practitioner;

() Where no treatment plan exists, is comsisten: with the
individual's mental and physical limitationsi and

who ig gatiefied that auch individual ig abla to perforw the work

asslgned and that such asaslgnment will assis: the individual’'s
transition te self-sufficiency.

{c) is determinad to be appropriate by hne'aociaL aergices official
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Recunlationg at 12 NYCRR 1300.2(e) provide that an iidividhal erxowpted
from participation in work activities due to disability who the soclal
aervices official determines has the patential to be re:tored to
gelf-srfficiancy through rehabilitation, may he reguirer. to:

] pravide information from the individual's prictitioner or submit
ta an examination by the dletrict’e practlticner to determine
whether the individual can recover from the rental or physical
impalrment,

a sceapt medical care to assist in recovery fr:m the mental or
physical impairment and in restoring self-su: fieciency:

o accept referral to and enrollment in a progrim of wocatlonal
rehabilitation, training and other essential rehabElLtatLon
designed to restores an individual to self-sw) ficlency.

Seczion 131.5 of the Gocial Services Law provides tlat no Puhlic
Assistance shall be given to an applicant for or recipl:nt of Public
Asgistance who has failed te comply with the requiremenis of the Social
Sayvieces Law, or has refused to accept employment in wh:ch he or ahe ia able
TO engage.

Sec:ion 332-b of the Social Services Law and 12 NYC!IR 130p,.2{4)} provide
that upan application and recertification ror Puhlic Ag: istance benefits, or
whenever a district has reason to believe that a physicil or mental
iopairment may prevent the individual frem fully engagirg in work
activities, the distrioct must determine whether the individual has any
medical condition which would limit the lpdividual‘'s ab:lity to partieipate
in work activities. 1If an applicant or recipient deola:es that he or she
has a wmaental or physical impairment, the individual mus{ be given the
opportunity te present medical documentation of any worl limitation, or the
digtrick may refer the individual to the district's med:cal practitiener for
a deternination of the individual's medinal conditlon.  In evaluating an
individual's claim ¢f a physical or mental impalrment, the diptrict shall
have gcle digcretion in decermining whether documentaticn provided by the
individual or by the individual's practitionar i1s sufficient eviderce of the
claimed ijmpairment,

Section 332«b of the Secial Services Law and 12 NYCIR 1300,2{d) further
provide that, after the determinatlon of an individual't medipal condition
hag been made, the Agency must notlfy the applicant or 1ecipient in wyikting
of such determination and of the right to request a faii heoaring to eontest
such determination within ten days of guch notification., An individual
shall not have the right to a falr hearing to contest e\ch determinetion if
he or she requests a fair hearing after the ten day pericd,

Regulations at 1B NYCRR 358-3.7(b), which gummarize an Appellant's
;lggtn rogarding examination of & vase record before the hesaring, provide as
ollowas
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(1)

(2)

(3)

(%)

Upan request, you have a right to be provided atv a reasonable time
before the date of the heavring, at no charge, with capies of all
documents which the social services agency will pr<cent at the falr
hearing in support of its determinatlon, If the rcguest for copies of
deocuments which the social servicea agency will prisent at the hearling
e made less than five business days befare the heiring, the seclal
aervices agency must provide you with guch copies i1u later than at the
time of the hearing. If you or your representative reguest that such
documents be mailed, such documents must be mailed withip a reasonable
time from the date of the request: provided howeve:, if there is
irgu€ficient time for guch decumenta ko be mailed :nd repemved before
tke scheduled date of the hearing such doouments sy be presented at
the hearing inatead of belng mailed:

Upon request, you have the zright to be provided at a8 reagonable time
before the date of the hearing, at no charge, with copies of amy
acditional documents which you identify and reques' for purposes of
preparing for your falr hearing, If the reguest Ecr copies of
documents is made less than five business days befure the hearing, the
secial services agency must provide you with puch coples no later than
at the time of the hearing. If you or your represtntative requast that
sush documents be mailed, such documents must he milled within a
reasonable time from the date of the reguest; prov. ded however, if
there is ingufficient time for such documents to b malipd and recelved
befere the scheduled date of the hearing such decwients may be
presented at the hearing instead of being malled;

¥our request for copies of documents pursuant to piragraphs (11 and (2)
of this subdivision may at your optien be made in vriting, or wrally.
inzluding by telaphane;

If the social services agency fails to comply with the reguirenents of
thls subdivieion the hearing officer may adjourn tle case, allow a
brief recegs for the appallant to review the docum nts, preclude the
introduction of the decuments where a delay would le prejudicial to the
appellant, or take other appropriate actian to ensi.re that the
appellant is not harmed by the agency's failure ko comply with these
requirements, ‘

Purgsuant to the judgment entered in the cagse of Rivira v. Bape on

December 22, 199%, the New York City Ruman Resouroces Adninistration (BRA) is
required to “provide within thres husinese days, at no charge and by first
¢lass mail, te all publie assistance falr hearing appel ants dr thealr
authorized representatives, upon reguest, either by telcphene or in writing,
a copy of the evidence package and copiee of any other :pecifically
identified documents from the appellant's case record tlat are requosted to
praparée for the falr hearing. If any such request for vidence packages or
specifically sdentified dooumentp 19 made less than fivi. business days
before the scheduled State adminictrative fair hearing, [HRA must] provide
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falr hearing appellante or thelir authorized representatives with such
docunents within three business days of the request ar ¢t ths time of the
acheduled hearing.” The judgment reqguires that HRA wittdraw its notice
swhenevar it fails to provide any individual or his or ler representative,
upon request and at no charge, with coples of documents that the HRA will
present into evidence at the fair hearing, and any othe: gpecifically
identified documents from an individual's case resord within three business
days of the request when the raquest ie made more than {ive days before the
fair heaying,"

Seci:ion 22 af the Social Services Law provides that applioants for and
recipients of FPublic Agsistance, Emergency Assistance i« Needy Families with
Children, Emergency Asaistance for Aged, Blind and Disal led Persons, Veteran
Asslgtance, Medical Assistance and for any serviocee autlorized or reguived
to be made available in the geographlc srea where the p¢ rson resides must
request a fair hearing within sixty days after the date of thg action or
fallure to act complained of., In addition, any person :ggrieved by the
dacision of a social gervices cffjicial o remove a chil:. from an institutlon
or family home may reguest a hearing within sixty days. Persens may request
a fair hearing on any action of the sooial services dis' riet relating te
food stamp benefits or the lose of food stamp benefits vhich occurred in the
ninety days preceding the roguest for a hearing, Such iction may include a
denial of a request for rastoration of any benefits les'. more than ninety
days but less than one year prior to the raguest. In acdition, at any time
within the peried for which a person is certified to receive food siamp
benefits, such pergon may request a Fair hearing to dispute the current
level of banefits,

DISCUSE TON

The evidence of record establishes that the Appellait has been In
receipt of Public Asgistance and Food stamp benefits. ''he Appellan:
requestad an exemption From employment program activitias on the grounds
that ashe suffered from a combination of medical impairm mts which woyld
pravent her from engaging in emplayment program activit .es. These .illnesses
ineludel high blood pressure, a heart condition, asthma and arthriczis in
her lowsr apine.

The Rgency referred the Appellant to HS Systems for a medical
evaluation. The Agenoy determined, based upon the HS 5rgtems evaluation,
that the Appellant was able to work on a linited basig, and notified the
Appellaat of thir deternination on May 22, 2003,

The Agency ctontended that the Commissioner was with ut jurisdiction to
review the May 22, 2003 determination because the Appel .ant failed to
requast a hearing within ten days of its determination. The Agency faliled
to present its May 22, 2003 notioe, and was unable to eitabligh that the
Appellant had bean properly notified of the atatuta of -imitations.
Therefore, the statute of limitations iz deemed telled, and the hearing
request on this lsgue is found to be timely.
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In support of her pogition, the Appellant submitted a medical report
form from her treating physician, which stated the phys!cal limitations that
the Appellant waa found te have.

The RAgency presented records from the RS Systews ev:luation pertiormed in
May 2003. The report contains a medical report aigned !y Viviane Etienne,
M.D, Cr. Btienne found that the Appellant had only milc limitations and was
capable of "sedentary to light" work. The report dogs 1ot state the
gpecific limitations that the Appellant was found to have, The RS Lystems
repart containsg a 'review team recoumendation® which spcoifiss limite the
Appellant was found to have. However, this list was wvacue.

There 15 also evidence in the rocord that Dr, Etieme 4id not properly
evaluats the Appellant’s medical condition.

The lab veport concerning the Appellant's blood cheristry indicates that
the Appellant suffers fvom high cholestarol, The lab rcport is datead May
19, 20¢3, Dr. Etlenne's report makes no mention af the Appelﬁant'ﬁ high
chelestarel, Ia fact, Dy, Etienns's Teport is dated May 18, 2003, and
therefore, she could not have possibly considered the rcgults of the blood
tests,

An alectrocardiogram(ERG) report in the file indicaies that the
Appellant suffers from “"irreqular actoplic atrial cachyci rdia® ag well as
other irreqularities, and ig “abnormal." Dr, EBEtienne «pined that the
Appellant's bheartbeat was normal, There is nothing in 'he record to
eotablish that the ERG findinge were considersd and not aimply ignored.

Accordingly, the Agency's determination that the dpjellant was
employable on & limited basis cannot be sustalned. The Agency must
reevaluate the Appellant’s eondition and make a proper :nalysis of her
condition, including a review of all tests perforwed by HE Systens.

The evidence establishesg that the Agenty sent a Not:;ce of Intent to the
Appellant dated July 30, 2004, advising the Appellant tlat it had determined
to reduse the Appellant's Public Assiatapce and Pood Stimp henefite becauge
Appellant failed ta report t¢ an employmeht program asscssment appolntment,
The Appellant requested a hearing to review the Agency': deterisination on
Wovember 25, 2003,

The Agency contended that the Commissioner was withcyt jurisdiction to
teview the July 30, 2003 determination because the Appe. lant failed to
réquest a hearing within nine¢ty days of lts determinaticn. The Agency
submitted affidavita of mailing in support of its posit:on. One affidavit,
signed by Moyer Elbaz, dogs nat concern mailing of Notices of Iatent, The
other afidavit, signed by Monlca Johnsen, is dated Jun¢ 3, 2003, prler to
the date of the notico at ilssuae in thic hearing. Thome do not establish
that the natice wae mailed in the ordinary course of bw iness, The
Rppellant contended ghe did net remeive the notice of iitent, Therafore,
the stazute of limitations is tolled.
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On May 5, 2004, which was moro than five days prior te the scheduled
date of this falr hearing, the Appellant requested, in éceordancte with the
above provisiona of fection 3568-3.7(b), that the Agency provide caples of
documents which it intended to present at the fair hearing in support of ita
determination. The Agency did not provide such deoecuments to the Appellant.

At the hearlng, the Agenoy 414 not withdraw ite July 30, 2004 Motice of
Intent to reduce appellant's Public Assistance and Food Stamp benefitz as
required by the judgment in the case of Rivera v, Bane, Acoordingly, the
question of the correctness of the Agency detdérmination to reiuee
Eppellant's Public Assistance and Food Stamp benefits cinnot be reached in
this cade.

DECISION | )3

The Agency'a determination that the Appellant wag alle to participate in
work activities on a limited bagis was nhat carrect and s veversed.

1. The hgency is directed ta reevaluate the Appel ant's reéguect for a
medical exenption,

2, The Agency is directed to give the Appellant a). opportunity to
present. additional medical documantation to verify his risabling
condition({s), and, if necessary, to refer her to thalr !.ealth care
practitlioner for an examinatlon,

3. The Agency ls directed to exempt the Appellant from work activites
until the avaluation of her request for a medical exemp .ion 19 comp.eted,

4. The Agency is directed %o imsue its determinat on in writing to the
Appellant.

The quastion of the correctnesa of the Agepcy's det rmimation to reduce
Appellant’s Public Assistance and Food ftamp benefits, Ly notlice dmted July
30, 2004 cannot ke reached in this gase.

1, The agenoy is directed to withdraw its Notice of Intent dazed July
30, 2004 with respect to Appellant's Public Assistance .nd Foud Stanmp
benefits.

2. The Agency 1ls directed to fontinue to provide 'ublic Assis:ance and
Pood Stamp henefitzs to the Appellant,

3. The Rgency 1s direected to restore Appellant's ‘ubliz Assistance and
Food Stamp heneflts retroactive to the date of the Rgen 'y action.

BEhould the Agency in the future determino to iMplem:nt its prewlous
action, it is directed to issue a new Notlce of Iptent .nd, in the ewvent
that the Appellant requests a faiy hearing to review su:h determination, to
comply With the requirements contained in 18 NYCRR 358-4,7(b) concecning the
timely provision of documenta,
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Should the agency need additional information from the Appellant in
order to comply with the above direntives, it is diregted to notify the
Appellant promptly in writing as to what documentation s needed. If such
informazion l2 required, the Appellant must provide it 10 the Agency
pramptly to facilitate such canpliance.

As vequired by 18 WYCRR 358-6,4, the Agency must conply immediately with
the directives set forth above.

DATED: Albany, New York
October 1, 2004

NEW YORK STATE DEPART) BNY
OF LABOR

" y
M%W_

Commisaioner's Dssignee



