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STATE OF NEW YORK CASE #
DEPRRTMENT OF LABOR CENTER # OES
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In the Matter of the Appeal of

P C ) DECISION
: AFTER
FAIR
HEARING
from a determination by the New York City
Department of Social Services

JURISDICTION

Pursuant to Section 22 of the New York State Social Services Law
(hereinafter Social Services Law) and Part 358 of Title 18 NYCRR,
{hereinafter Regulations), a fair hearing was held on February 26, 1999, in
New York City, before Joab 0. Okello, Administrative Law Judge. The
following persons appeared at the hearing:

For the Appellant

P c Appellant; Laura Atkinson, Appellant’s Representative

For the Soclal Services Agency

Yvonne Holmes, Fair Hearing Representative
ISSUE

Was the Agency's determination to discontinue the Appellant's Safety Net
Assistance on the grounds that Appellant refused to comply with work
experience requirements correct?

Was the Agency's determination to discontinue Appellant’'s Medical
Assistance benefits correct?

FACT FINDING
An opportunity to be heard having been afforded to all interested
parties and evidence having been taken and due deliberation having been had,

it is hereby found that:

1. The Appellant has been in receipt of a grant of Safety Net
Assistance and Medical Assistance for & househcld of one persons.
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2. Appellant is not the parent or caretaker of a dependent child.

3. On January 20, 1999 the Agency notified the Appellant of its intent
to discontinue the Appellant's Safety Net Assistance and Medical Assistance
until Appellant is willing to comply with work experience requirements on
the grounds that Appellant refused to cooperate with work experience
reguirements.

4. A prior fair hearing (FH¥ 2937545N) was previously held on October
9, 1998 and, by decision dated October 20, 1998, the Commissioner of the New
York State Department of Office of Temporary and Disability Assistance
affirmed the Agency's determination of July 4, 1998 to discontinue the
Appellant's grant of Safety Net Assistance and Medical Assistance benefits.
Subsequent to the issuance of that decision, the Appellant contacted the
Depariment and requested reconsideration of the decision. Based upon that
reguest, the fair hearing record was reopened and this fair hearing held.
A3 a result o6f this hearing, the prior decision of Novamber 9, 1998 has now
been vacated and this new decision is being substituted therefor.

APPLICABLE LAW

Saction 131.5 of the Social Services Law provides that no Public
Assistance shall be given to an applicant for or recipient of Public
Assistance who has failed to comply with the requirements of the Social
Services law, or has refused to accept employment in which he or she is able
to engage. Section 131(7) (b} of the Sacial Services Law provides that where
a persons is judged employable or potentially employable, a soclal services
official may require such person to receive suitable medical care arnd/or
undergo suitable instruction and/or work training. A person who refuses to
accept such care or undergo such instruction or training is ineligible for
Public Assistance and care.

Pursuant to Section 336~c of the Social Services Law and 12 NYCRR
1300.9, work experience programs meeting State and federal requirements may
be established by social services districts, Work experience programs may
include the performance of work for a federal office or agency, county,
city, village or town or for the State or in the operation of or in an
activity of a nonprofit agency or institution.

Work experience opportunities are limited to projects which serve a
useful public purpose in fields such as health, social services,
environmental protection, education, urban and rural development and
radevelopment, welfare, recreation, operation of public facilities, public
safety, and child day care.

The number ¢of hours of work activities a participant may be assigned
under section 336-¢ of the Social Services lLaw and 12 NYCRR 1300.9 may not
exceed a number which equals the amount of assistance payable with respect
to such individual (inclusive of the value of food stamps received by the
public assistance household of such individual) divided by the higher of (a)
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the federal minimum wage or (b) the state minimum wage. The limitation of
the number of hours of work experience to which a participant may be
assigned is a calculation of allowable hours in a work activilty and does not
mean that such participant is receiving a wage for the performance of such
activities. The participant is not working off the grant but is engaged in
work activities as an element of his or her plan to become self sufficlent.

Recipients may be assigned to work experience programs provided that
appropriate federal and State standards of health, safety and work
conditions are maintained and the participant is provided with appropriate
workers' compensation or equivalent protection for on-the-job injuries and
tort claims protection on the same basils, but not necessarily at the same
benefit leve)l, as they are provided to other persons in the same or similar
positions.

Assignment cannot not result in:

o the displacement of any currently employed worker or loss of
position {including partial displacement such as reduction in the
hours of non-overtime work, wages or employment benefits} or
result in the impalirment of existing contracts for services or
collective bargaining agreements;

o the employment or assignment of a participant or the filling of a
position when any other perscn is on layoff from the same or any
equivalent position or the emplover has terminated the employment
of any regular employee or otherwise reduced its workforce with
the effect of filling the vacancy so created with a participant;

o any infringement of the promotional opportunities of any current
employed person; or

o the performance, by such participant, of a substantial portion of
the work ordinarily and actually performed by regular employees:
or

o the loss of a bargaining unit position as a result of work

experience participants performing, in part or in whole, the work
normally performed by the employee in such position;

An assignment cannot be at any work site at which the regular employees
are on a legal strike against the employer or are being subjected to lock
out by the employer.

In assigning a recipient who is a student attending CUNY, SUNY or other
approved non-profit education, training or vocational rehasbilitation agency,
the social services district must, after consultation with officials of
CUNY, SUNY or other non-profit education, training or vocational
rehabilitation agency, assign the student to a work site on campus, where
the recipient is enrolled, if a work experience asgssignment approved by the
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social services official is available. Where such work experience
agssignment i1s not available, the social services district shall, to the
extent possible, assign the student to a work site within zeasonable
proximity to the campus where the recipient is enrolled. Provided,
however, in order to qualify for a work experience assignment on-campus, or
in close proximity to campus, & student must have a cumulative C average, or
its equivalent., The district may waive the requirement that the student
have & cumulative C average or its equivalent for undue hardship based on;

(i) the death of a relative of the student;
{ii)  the personal injury or illness of the student; or
{iii} other extenuating circumstancas.

Social services officials are required by Section 341 of the Social
Sexrvices Law and 12 NYCRR 1300.11 to establish a conciliation procedure for
applicants and recipients of Public Assistance.

A soclal services official must issue a notice to each applicant or
reciplent who refuses ox fails to comply with Public Assistance employment
program requirements of Article 9-B of the Social Services Law {Sections
330 ~ 342). Such notice must advise the individual of his or her refusal or
failure to comply, that the individual has the right to provide reasons for
such failure or refusal to participate and that he or she has a specified
number of days to request conciliation. Applicants and recipients for
Safety Net Assistance have seven days to request conciliation and applicants
and recipients for Family Assistance have 10 days to request conciliation.

If the individual requests conciliation within the specified number of
days, conciliation shall not last longer than 14 days from the date of the
conciliation request in the case of an applicant or recipient of Safety Net,
and 30 days from the date of the conciliaton notice in the case of a Family
Assistance applicant/recipient and it will be the individual's
regponsibility to provide reasons for such refusal or failure to comply.

If the district determines that the individual's refusal or failure to
comply was willful and without good cause, then the social services official
must lssue a notice of denial or 10 day notice of intent to reduce or
discontinue assistance.

If the participant does not respond to the conciliation letter issued by
the social eervices officlal within the specified number of days then the
social services official must issue a notice to deny Public Assistance or a
ten day notice of intent to discontinue or reduce Public Assistance.

Social sexvices officials are responsible for determining good cause.
The officlial must consider the facts and circumstances, including
information submitted by the individual subject to such requirements. Good
cause includes circumstances beyond the individual®sg control, such as but
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not limited to, illness of the member, illness if another housshold membexr
requiring the presence of the member, a household emergency, or the lack of
adequate child care for children who have reached the age of six but are
under age 13. The applicant or recipient is responsible for notifying the
Agency of the reasons for failing to comply with an eligibility requirement
and for furnishing evidence to support any claim of good cavse, The Agency
must review the ilnformation and evidence provided and mske a determination
of whether the information and evidence supports a finding of good cause.
12 NYCRR 1300.12(c}.

The parent or care taker relative of a child under thirteen years of age
shall not be subject to the ineligibility provisions of Section 342 of the
Social Services Law if the individual can demonstrate, in accordance with
the regulations of the Office of Children and Family Services Department,
that lack of availlable child care prevents such individual from complying
with the work requirements. The parent or caretaker relative shall be
responsible for locating the child care needed to meet the work
requirements; provided, however, that the relevant social services district
shall provide a parent or caretaker relative who demonstrates an inability
to obtain needed child care with a choice of two providers, at least one of
which will be a regulated provider.

Section 342 of the Social Services Law and 12 NYCRR 1300,12 provides
that in the case of an individual who is a member of a household without
dependent children applying foxr or in receipt of safety net assistance the
Public Assistance benefits cotherwise available to the household of which
such individuval is a member shall be reduced pro-rata:

{a) For the first such failure or refusal to comply, a period of
ninety days and theresafter until willing to comply:

(b} For the second such fallure or refusal to ¢omply, a period of 150
days and thereafter until willing to comply; and

{c} For the third and all subsequent such fallures or refusals, a
period of 180 days and thereafter until willing to comply.

Willing to comply means that an individual, as regquired by a district,
reports to an assigned work activity site or other location as assigned by
the district on time and prepared to engage in the assigned activity.

Section 366{1) of the Social Services Law provides that effective
November 1, 1997, no person who is otherwlse eligible for Medical Assistance
shall lose eligibility for such assistance as a result of the imposition of
an employment sanction.

D1SCUSSION

With respect to the failure to keep an appointment with the Agency for
the purpose of evaluating the Appellant's current employability status, the
Appellant testified that he did not receive the appointment notice. The
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Agency presented evidence establishing that the notice was mai%ed in the
regular course of business and not returned to the Agency. This cr?ates a
presumption of receipt of mail. However, the Appellant rebu?ted this
presumption by testifying credibly and by submitting affidavits from
individuals living in the same building establishing the Appellant’'s
contention that he did not receive the notice because of a continuing
history of late or no delivery of mail to the Bppellant’s building. In
light of this credible testimony and the submitted affidavits, the Appellant
sufficiently overcame the presumption of mail receipt and, therefore, the
Agency's determination to discontinue the Appellant's Safety Net Agsistance
on the grounds that Appellant refused to comply with work experience
requirements was not correct and is reversed.

DECISION AND ORDER

The Agency's determination to discontinue the Appellant's Safety Net
Assistance on the grounds that Appellant refused to comply with work
experience requirements was not correct and is reversed.

1. The Agency ls directed to continue the Appellant's grant of Safety
Net Assistance and to restore any assistance withheld as a result of the
Agency's action retroactive to the date of discontinuance.

The Agency's determination to discontinue Appellant's Medical Assistance
benefits was not correct and is reversed.

1. The Agency is directed to continue the Appellant's Medical
Assistance Authorization unchanged.

As required by 18 NYCRR 358-6.4, the Agency must comply immediately with
the directives set forth above.

DATED: Albany, New York
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