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In thc Mattcr ofthe Appeal of 

Lucillc S 

from a determination by thc New York City 
Dcpartrnent of Social Serviccs 

: DECISION 
AFTER 

: F.41R 
HEARING 

Pursuant lo Section 22 of thc New York State Social Scrvices Law (hcreinaftcr Social 
Services Law) and Part 358 of Title 18 NYCRR, (hcreinaftcr Regulations). a fair hearing was 
held on October 27.2008 and Dcccnibcr 1.2008, in New York City, beforc Christophcr 
Gallagher, Administrative Law Judge. Thc following persons appcared at thc hcaring: 

For the Ap~cllanl 

Lucille S Appellant: Winnie C Social Worker. Jcwish Home Lifccare 

For the Social Scrvices Aacncy 

Bryan Giff, Fair Hcaring Rcprcscntative (Octobcr 27.2008); 
Sharon Guy, Fair Hearing Rcprcscntative (Dcccniber 1.2008) 

Was the Agency's determination to reduce thc Appellant's Mcdical Assistance by incrcasing 
the monthly spenddown ofcxccss income towards medical cxpcnscs from zcro dollars to 
$564.00 effcctivc August 1.2008 by means of thc Agcncy's July 15.2008 "Noticc of 
Acccplance" corrcct'? 

FINDINGS OF FACT 

An opportunity to be heard having been afforded to all inlcrcstcd parties and evidence 
having bcen takcn and duc dclibcration having bccn had. it is hereby found that: 

1. Thc Appellant. age 71. had been in receipt of full Mcdicaid. subject to no spenddown of 
exccss inconlc. 



2. At all tinics rclcvant to thc prcsent hcaring. thc Appcllant resided at thc Alma Rangcl 
Gardens facility, which is a Congregate Care Level 111 facility. 

3. By "Noticc of Acccptance" dated July 15,2008, thc Agency adviscd thc Appellant of 
the Agency's dctcmlination to, in  effect. rcducc thc Appellant's Medical Assistancc by 
increasing thc Appellant's Medicaid-rclatcd cxccss income amount froni zcro dollars nlonthly to 
$564.00 cffcctive August 1,2008. 

4. At the timc of the Agcncy's Noticc. thc Appellant was in receipt monthly gross Social 
Sccurity benefits of $1.405.40 and paid a Medicare premium of $96.40. 

5. On August 19, 2008. thc Appellant requcstcd this fair hcaring. 

APPLICABLE LAW 

A rccipicnt of Public Assistancc. Mcdical Assistancc or Services has a right to a timely and 
an adcquatc noticc whcn the Agency proposes to discontinuc. suspend. reducc or changc the 
nlanncr of payment of such bencfits. 18 NYCRR 358-3.3(a). 

An adcquatc noticc is a notice of action. an advcrsc action noticc or an action taken noticc 
which sets forth the action that the Agcncy proposes to take or is taking. and i f a  single noticc is 
used for all affected assistancc. bcnclits or services. the cffcct of such action. if any. on a 
rccipient's other assistancc. bcncfits or scrvices. In addition. the noticc niust contain: 

o for reductions. thc previous and ncw amounts of assistance or benefits provided: 

o thc effective date of thc action: 

o thc spccific rcasons for the action; 

o the specific laws andlor regulations upon which thc action is based; 

o thc rccipicnt's right to requcst an agency confcrcncc and fair hcaring: 

o the procedure for rcquesting an agency confcrcncc or fair hcaring. including an addrcss and 
tclephonc nunibcr whcrc a rcqucst for a fair hearing may bc niadc and thc time limits within 
which thc requcst for a fair hcaring must be made: 

o an cxplanation that a request for a confcrencc is not a rcquest for a fair hearing and that a 
scparatc rcqucst for a fair hcaring must be made; 

o a statcnlcnt that a rcquest for a confcrcncc docs not cntitlc one to aid continuing and that a 
right to aid continuing only arises pursuant to a request for a fair hearing: 
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o the circun~stances undcr which public assistance. mcdical assistancc. food stanlp bcnclits or 
scrviccs will bc continued or reinstated until thc fair hcaring decision is issued; 

o a statcnient that a fair hcaring niust bc requestcd scparately from a confcrence; 

o a statcment that whcn only an agcncy confcrcnce is rcqucstcd and thcrc is no specific 
requcst for a fair hcaring. there is no right to continued public assistancc, nicdical assistance. 
food stamp benclits or serviccs; 

o a statement that participation in an agcncy conferencc docs not affcct the right to requcst a 
fair hearing; 

o the right of thc recipient to rcview thc casc rccord and to obtain copics of documcnts which 
the agency will present into cvidencc at thc hcaring and othcr docunicnts necessary for thc 
rccipient to prcpare for thc fair hearing at no cost; 

o an addrcss and telcphonc nunlbcr whcrc the rccipicnt can obtain additional inrormation 
about thc rccipient's casc, how to rcqucst a fair hcaring, access to thc case file, and/or obtaining 
copies of documents; 

o the right to representation by legal counsel. a relative, fricnd or othcr pcrson or to rcpresent 
oncself, and thc right to bring witnesses to the fair hearing and to qucstion witnesses at the 
hcaring; 

o thc right to prcscnt written and oral evidcncc at the hcaring; 

o thc liability, if any. to repay continucd or reinstatcd assistancc and bencfits. if the rccipicnt 
loses thc fair hearing; 

o information conccming the availability ofcon~nwnity lcgal scrviccs to assist a rccipient at 
thc conferencc and fair hearing; and 

o a copy of thc budget or the basis for the computation. in instances whcre the social scrvices 
agency's dctcrmination is bascd upon a budgct computation. 

18 NYCRR 358-2.2 

Section 366(1)(a) of thc Social Scrvices Law. dcscribcs thc cligibility requirements for the 
.Medical Assistancc ("Mcdicaid") program, and authorizes such assistance for individuals who 
mcet all categorical and financial cligibility rcquirernents. An adult who is at lcast 2 1 ycars of 
age but who is undcr the age of 65 and who has no dependent children, is not prcgnant and is not 
certificd blind or certificd disablcd is considcrcd eligiblc for Mcdicaid if hc or she mcets the 
financial eligibility rcquirenients of thc Safety Nct Assistancc Program. 



A person not receiving public assistancc may qualify for Medicaid if he or shc does not have 
suficicnt inconic and resourccs (inclusivc of support from rcsponsible rclatives) to nicet thc 
costs of medical carc and scrviccs as dcfincd undcr thc Social Scrviccs Law. 

A pcrson subjcct to an employment sanction undcr Section 342 of thc Social Serviccs Law 
may ncvcrthelcss bc cligiblc for Mcdicaid. 

Scction 352.18(a) orthc Rcgulations providcs that no houschold shall bc cligiblc for a grant 
of Public Assistancc in any nionth in which Gross lncomc cxceeds 185 pcrcent of its applicablc 
Standard oCNccd. coniputcd in accordancc with Section 131-a.2 of thc Social Serviccs Law. 
under which most allowanccs depend on thc number of pcrsons in thc household. Thc 
household's "Standard of Nccd" includcs a basic allowancc, an aniount for sheltcr. and aniount 
for fuel-for-hcat when hcat is not includcd in thc cost of shelter. a honic energy allowance, a 
supplcrncntal hon~c cncrgy allowancc. and such additional allowances as may bc authorizcd to 
meet othcr vcrified nccds. 

Scction 360-5.2(b) of the Rcgulations defincs "disability" as thc inability o r  an individual to 
cngagc in any substantial gainful activity by rcason orany n~edically dcterminablc physical or 
nicntal irnpairmcnt which can be expcctcd to result in dcath or which has lasted or can be 
expcctcd to last for a continuous period of not less than twclve months. Section 360-5.3 of thc 
Regulations provides that thc niedical critcria to bc used in determining disability for medical 
assistancc eligibility shall bc the sarnc nicdical critcria sct forth in Fcdcral regulations for 
determining disability for social security and SSI purposes. 

A person who is sixty-fivc ycars of age or older. blind or disabled who is not in rcccipt of 
Public Assistancc and has inconic or resources which cxcecd the standards of the Fedcral 
Supplemental Sccurity lncon~c Program (SSI) but.who otherwise is eligiblc for SSI may bc 
cligible for Medical Assistancc, provided that such person mccts certain financial and othcr 
eligibility requiremcnts under thc Medical Assistancc Program. Social Serviccs Law Section 
366.l(a)(5). 

To dctcmiine cligibility. an applicant's or recipient's net income must be calculated. In 
addition. resources are compared to the applicable resource Icvel. Nct incornc is dcrivcd from 
gross inconic by deducting cxenipt inconic and allowable deductions. Thc result - net inconie - 
is compared to thc statutory "standard of nccd" set forth in Social Serviccs Law Section 
366.2(a)(7) and l X  NYCRR Subpart 360-4. If an applicant's or recipient's nct inconic is less than 
or equal to the applicablc monthly standard of need. and rcsourccs are less than or equal to the 
applicablc standard, full Mcdical Assistancc covcragc is available. 

Thc amount by which net incornc cxcccds the standard of need is considcred "cxccss 
inconic". If thc applicant or recipient has any excess incomc, helshc niust incur bills Tor nicdical 
carc and scrvices equal to or greater than that cxcess income to beconlc eligible for Mcdical 
Assistancc. In such instances Medical Assistance covcragc may be available for the niedical 
costs which arc grcatcr than the exccss inconie. If a pcrson has cxpcnses for in-patient hospital 
carc. thc cxccss incon~c for a period of six months shall bc considered available for payrncnt. 



For other nicdical carc and scrviccs thc excess inconic for thc nionth or months in which carc or 
scrviccs are givcn shall be considcrcd availablc for paymcnt of such carc and scrviccs. 
18 NYCRR 360-4.1.360-4.8. 

Rcgulations at 360-4.6(a) list thc income which is disregardcd for all applicants for or 
recipicnts of Medical Assistance cxccpt for those who are being budgetcd using Safcty Nct 
criteria. Rcgulations at 18 NYCRR 360-4.6 providcs for additional incomc disrcgards for 
applicants and rccipicnls who arc 65 ycars of agc or older. ccrtilicd blind or ccrtificd disabled. 
These disregards arc to be applicd in the following order: 

thc first $20 pcr nionth of any uncamed incomc. Only onc $20 disrcgard is perniittcd 
pcr couple. A ccrtificd blind or ccrtified disablcd child living with parcnts is entitlcd 
to a scparatc $20 disrcgard from hidher total uncarned income. If a pcrson's 
unearned incornc is undcr $20. the balancc will bc deducted from earned incomc; 

health insurance premiums; 

Section 352.8(c) providcs, in part. that cach social services district n~ust  establish: 

(4) An allowance for each recipient rccciving carc in a Level 1. Lcvcl2 or Levcl3 certificd 
congrcgate care facility. The allowancc is based on thc rates provided for carc and 
maintenance undcr thc Supplcn~cntal Security Income Program for SSI beneficiaries 
residing in thc same facility. less thc amount ofany personal nccds allowancc included 
in the SSI rate. The facilitics included arc: 

(i) Levcl 1. Family-typc honics certificd by the Officc of Children and Family Services 
and family care honies certificd by the Officc of Mental Hcalth or the Office of Mental 
Retardation and Developmental Disabilitics. 

(ii) Lcvcl2. Residences for adults certified by the Departnicnt of Health: programs 
providing intensive residential rehabilitation sewiccs. con~nlunity residential scrvices or 
supportive living scrvices certificd by the Officc of Alcoholisni and Substance Abusc 
Scrviccs: supportive con~nlunity residences, supervised con~n~unity rcsidenccs and 
individualized residential alternatives certified by the Ollice of Mcntal Rctardation and 
Devclopnicntal Disabilities: and apartment treatnicnt, congregatc treatment and 
congrcgatc support facilitics ccrtificd by the Officc of Mental Health. For purposes of 
this subparagraph. congrcgatc care Level 2 facilities do not includc intcmiediatc carc 
facilitics or rcspite carc facilitics. 

(iii) Lcvcl3. Adult honies and enrichcd housing programs certificd by the Departnlcnt 
of Health and schools for thc mcntally rctardcd certificd by thc Office of Mental 
Rctardation and Developmental Disabilitics. 

Thc applicable SSI bencfits level (C. Carc Lcvel 111) eKcctivc January 2007 is $1,264.00. 



Thc applicable SSI bcnelits lcvcl (C. Care Lcvcl 111) effective January 2008 is $1.293.00. 

Regulation 360-4.8(c) providcs in relcvant portion, speaking of "MA" (Mcdical Assistance): 

( I )  Exccpt as providcd in paragraphs (4) and (5) of this subdivision, if an 
othcnvise eligiblc MA applicant's or recipicnt's nct availablc incomc - . . 
excccds the appropriate income standard. helshe will bc cligiblc for MA 
only ancr incurring mcdical cxpcnses cqual to or grcatcr than the anlount 
of excess income. providcd such mcdical cxpenses arc not subject to 
payment by a third party othcr than anothcr public program of the State or 
any of its political subdivisions. Once deduction of incurrcd medical 
cxpenses rcduces incomc to the incomc standard. thc MA applicant or 
rccipicnt is eligiblc for MA; howcvcr, no MA payment will be made for 
those incurrcd nlcdical expcnscs used to establish eligibility. The social 
scrviccs district will dcduct from thc applicant's income thc following 
nlcdical expenscs incurred by thc applicant, by family mernbcrs living 
with the applicant for whom the applicant is lcgally responsible. and by 
lcgally responsible relatives living with thc applicant. in the order listcd 
bclow and rcgardless of whcthcr these cxpcnscs are subjcct to payment by 
anothcr public program of thc State or any of its political subdivisions: 

(i) cxpenses incurrcd for Mcdicarc and other health insurmcc 
premiums, dcductibles, or coinsurance chargcs; 

(ii) expenses incurrcd for necessary medical and rcmedial scrviccs 
that arc rccognized undcr Statc law but arc not covcrcd by MA; 
and 

(iii) expcnscs incurred for necessary mcdical and rcmcdial services 
that are covcrcd undcr the MA Program. 

( 2 )  Budgcting periods. 

(i) 

(ii) 

To be eligiblc for MA covcragc for acutc cam in a medical 
facility, an applicanthecipicnt must incur mcdical expcnscs cqual 
to or greater than thc anlount of hislher cxccss income for a 
pcriod of six months. Once that amount of nlcdical expenscs has 
bccn incurred. thc applicantlrccipicnt may rcccivc full MA 
covcrage for a pcriod of six months. 

To bc eligiblc for MA covcragc of all mcdical care. scrviccs and 
supplies outside thc medical facility. as wcll as prosthctic 
appliances (including denturcs). thc applicancirccipient must incur 
mcdical expcnscs in the month cqual to or greater than thc 



amount of hidher cxccss monthly incomc. When that amount of 
medical cxpcnscs has been incurrcd. thc applicanUrecipient will 
rcccive MA oulpaticnt covcragc for any additional medical 
cxpcnscs incurred in that month. 

Adnlinistrativc Dircctivc 87 ADM-4 provides detailed instructions regarding thc appropriate 
application olniedical bills to oflsct excess incornc so that an individual can bcconic cligiblc for 
Mcdical Assistance. This offsetting proccss is called "spenddown". Said Directive furthcr 
providcs that whenever a spcnddown is indicatcd, the Agcncy is rcquircd to include a copy of thc 
letter "Explanation of the Excess Incomc Program" along with the Notice to the recipicnt 
whenever an acceptance, intcnded change, denial, or discontinuance indicatcs a spenddown 
liability situation. Administrative Directive 87 ADM-4 provides that sonic ovcr-the-countcr 
drugs and n~cdical supplies such as bandages and dressings may be applied to offset determined 
cxccss incomc i l  they have been ordcrcd by a doctor or arc nicdically necessary. Bills for 
cosn~etics and othcr non-medical items may not be so applicd. 

Administrative Dircctivc 91 ADM-I I. among other things. advises of the existence of thc 
Elderly Pharmaccutical Insurance Coverage Program (EPIC). According to a ycar 2008 
Departnxnt of Health announccmcnt. some EPIC participants will bc chargcd a fee. 

General Information Services Message GIs  98 MA1024 dcscribcs State policy with regard to 
the counting of retirement funds as either resourccs or as incomc. depending upon the 
circurnstanccs of the particular case. In relevant portion. the GIs Message states (spcaking of 
applicants/ recipients. or "Am's"): Medicaid AIRS who arc cligiblc for periodic retircmcnt 
bcncfits must apply for such benefits as a condition ofcligibility. If there arc a varicty of 
paymcnt options, the individual must choose the nlaxinlum income payment that could bc made 
available over the individual's life timc. (By federal law, if thc hledicaid A/R has a spouse. the 
maxinlum incomc payment option for a married individual will usually bc lcss than the 
maximum income paymcnt option that is available to a single individual.) Once an individual is 
receiving pcriodic payments, the payments arc countcd as uneamcd inconlc on a monthly basis. 
regardless of the actual frequcncy of the paymcnt. For examplc. if thc pcriodic bcncfit is received 
once a ycar. thc amount is to be divided by twclvc to arrive at a monthly income amount. 

Once an individual is in rcccipt of or has applied for periodic payments. the principal in the 
retirement fund is not a countable rcsourcc. This includes situations where a Mcdicaid applicant 
has already clected lcss than the maxin~un~ pcriodic payrncnl amount and this elcction is 
irrcvocablc. In such situations. only thc periodic paymcnt amount received is countcd as income 
and thc principal is disrcgardcd as a rcsourcc. 

DISCUSSION 

Thc Appellant requcstcd this hearing to rcview the Agency's determination to rcducc the 
Appellant's Mcdical Assistance benefits bascd on its Notice of "Acceptance" datcd July 15. 
2008. The hearing record establishes that thc cffcct of this Agcncy dctcrmination was to increase 



Appellant's Mcdicaid-related excess incomc amount (or "spcnddown") from zcro dollars to 
$564.00, monthly. cffcctive August 1,2008. 

Basic duc proccss rcquircs that a Noticc of action bc accurate in stating thc action 
contcmplatcd. The Agcncy's July 15,2008 Noticc failed to state that it was a rcduction of 
Mcdical Assistancc. and irnplicd that the Appcllant was an applicant for Mcdical Assistance, 
whilc. in fact. shc was alrcady a recipient. Thc July 15. 2008 Noticc was in cffcct a reduction of 
the Appellant's Medical Assistancc. 

In addition, thc Agency's July 15, 2008 Notice fails to statc thc amount of the Appcllant's 
spcnddown (zero dollars monthly) prior to the intcndcd action. 

For thc abovc-stated reasons, thc Agcncy's Notice was not adcquatc as defined in thc 
Regulations and is void. 

The Agency's dctcrn~ination is not sustaincd. 

The Agcncy's dctcrn~ination to reduce the Appellant's Mcdical Assistance by incrcasing thc 
monthly spenddown of excess income towards medical cxpenscs from zero dollars to $564.00 
cffcctive August I .  2008 by means of thc Agency's July 15,2008 "Notice of Acccptancc" was 
not corrcct and is reversed. 

I. Thc Agency is dircctcd to cancel its July 15,2008 Notice. and to rcstorc the Appellant's 
Medical Assistancc benefits by readjusting the Appcllant's monthly Medical Assistancc-related 
exccss incornc to zero dollars monthly. rctroactivc to August 1,1008. 

2. The Agcncy is dirccled to continuc to authorize thc Appellant to receive Medical 
Assistance benelits. subjcct to a monthly exccss income amount of zero dollars. 

In the event that thc Agency determines to implement its previously contemplatcd action. 
thc Agency is dircctcd to provide the Appellant with a notice that meets the adequacy 
rcquircments sct forth in Part 358 of Regulations. 



As required by 18 NYCRR 358-6.4. the Agcncy must comply immediately with thc 
directives set forth above. 

DATED: Albany, New York 
05/05/2009 

NEW YORK STATE 
DEPARTMENT OF HEALTH 

Commissioner's Dcsignec 


