
STATE OF NEW YORK 
OFFICE OF TEMPORARY AND DISABILITY ASSISTANCE 

In the Matter of the Appeal of 

from a determination by the New York City 
Department of Social Services 

JURISDICTION 

REQUEST: December 3, 2008 
CASE # 

FH #: 5167207Z 

DECISION 
AFTER 
FAIR 

HEARING 

Pursuant to Section 22 of the N ew York State Social Services Law (hereinafter Social 
Services Law) and Part 358 of Title 18 NYCRR, (hereinafter Regulations), a fair hearing was 
held on December 31,2008, in before Madeline R. Fears, Administrative Law 
Judge. The following persons appeared at the hearing: 

F or the Appellant 

Appellant 

For the Social Services Agency 

Vani Stirrup, Fair Hearing Representative 

ISSUES 

Was the Appellant's request for a fair hearing to review the Agency's determination, dated 
October 6, 2008, to recover an overpayment of Public Assistance in the amount of$137.00 due 
to agency error timely? 

Assuming the request was timely, was the Agency's determination to recover the Public 
Assistance overpayment made to the Appellant in the amount of$137.00 correct? 
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FACT FINDINGS 

An opportunity to be heard having been afforded to all interested parties and evidence 
having been taken and due deliberation having been had, it is hereby found that: 

1. The Appellant has been in receipt of Public Assistance benefits for a household of one 
person. 

2. By notice dated October 6, 2008, the Agency advised the Appellant of its determination 
to reduce the Appellant's Public Assistance benefits in order to recover an overpayment of Public 
Assistance in the amount of$137.00 due to agency error. 

3. The Agency's Notice ofIntent dated October 6,2008 did not include the dollar amount 
of assistance prior to the reduction and the reduced amount subsequent to the reduction. 

4. On December 3, 2008, the Appellant requested this fair hearing. 

APPLICABLE LAW 

Section 22 of the Social Services Law provides that applicants for and recipients of Public 
Assistance, Emergency Assistance to Needy Families with Children, Emergency Assistance for 
Aged, Blind and Disabled Persons, Veteran Assistance, Medical Assistance and for any services 
authorized or required to be made available in the geographic area where the person resides must 
request a fair hearing within sixty days after the date of the action or failure to act complained of. 
In addition, any person aggrieved by the decision of a social services official to remove a child 
from an institution or family horne may request a hearing within sixty days. Persons may request 
a fair hearing on any action of the social services district relating to food stamp benefits or the 
loss of food stamp benefits which occurred in the ninety days preceding the request for a hearing. 
Such action may include a denial of a request for restoration of any benefits lost more than 
ninety days but less than one year prior to the request. In addition, at any time within the period 
for which a person is certified to receive food stamp benefits, such person may request a fair 
hearing to dispute the current level of benefits. 

In general, a recipient of Public Assistance, Medical Assistance or Services (including child 
care and supportive services) has a right to a timely and adequate notice when the Agency 
proposes to discontinue, suspend, reduce or change the manner of payment of such benefits. An 
adequate, though not timely, notice is required where the Agency has accepted or denied an 
application for Public Assistance, Medical Assistance or Services; or has increased the Public 
Assistance grant; or has determined to change the amount of one of the items used in the 
calculation of a Public Assistance grant or Medical Assistance spenddown; or has determined 
that an individual is not eligible for an exemption from work requirements. 18 NYCRR 358-
3.3(a). In addition, pursuant to 18 NYCRR 358-3.3(d), an adequate, though not timely, notice is 
required for a Public Assistance or Medical Assistance recipient when, for example, the Agency 
has factual information confirming the death of the recipient; the Agency has received a clear 
written statement from the recipient that he or she no longer wishes to receive Public Assistance 
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or Medical Assistance; the Agency has reliable information that the recipient has been admitted 
to an institution or prison; the recipient's whereabouts are unknown and mail has been returned 
to the Agency; or the recipient has been accepted for Public Assistance or Medical Assistance in 
another district. 

A timely notice means a notice which is mailed at least 10 days before the date upon which 
the proposed action is to become effective. 18 NYCRR 358-2.23. 

An adequate notice is a notice of action, an adverse action notice or an action taken notice 
which sets forth the action that the Agency proposes to take or is taking, and if a single notice is 
used for all affected assistance, benefits or services, the effect of such action, if any, on a 
recipient's other assistance, benefits or services. In addition, the notice must contain: 

o for reductions, the previous and new amounts of assistance or benefits provided; 

o the effective date of the action; 

o the specific reasons for the action; 

o the specific laws and/or regulations upon which the action is based; 

o the recipient's right to request an agency conference and fair hearing; 

o the procedure for requesting an agency conference or fair hearing, including an address and 
telephone number where a request for a fair hearing may be made and the time limits within 
which the request for a fair hearing must be made; 

o an explanation that a request for a conference is not a request for a fair hearing and that a 
separate request for a fair hearing must be made; 

o a statement that a request for a conference does not entitle one to aid continuing and that a 
right to aid continuing only arises pursuant to a request for a fair hearing; 

o the circumstances under which public assistance, medical assistance, food stamp benefits or 
services will be continued or reinstated until the fair hearing decision is issued; 

o a statement that a fair hearing must be requested separately from a conference; 

o a statement that when only an agency conference is requested and there is no specific 
request for a fair hearing, there is no right to continued public assistance, medical 
assistance, food stamp benefits or services; 

o a statement that participation in an agency conference does not affect the right to request a 
fair hearing; 
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o the right of the recipient to review the case record and to obtain copies of documents which 
the agency will present into evidence at the hearing and other documents necessary for the 
recipient to prepare for the fair hearing at no cost; 

o an address and telephone number where the recipient can obtain additional information 
about the recipient's case, how to request a fair hearing, access to the case file, and/or 
obtaining copies of documents; 

o the right to representation by legal counsel, a relative, friend or other person or to represent 
oneself, and the right to bring witnesses to the fair hearing and to question witnesses at the 
hearing; 

o the right to present written and oral evidence at the hearing; 

o the liability, if any, to repay continued or reinstated assistance and benefits, if the recipient 
loses the fair hearing; 

o information concerning the availability of community legal services to assist a recipient at 
the conference and fair hearing; and 

o a copy of the budget or the basis for the computation, in instances where the social services 
agency's determination is based upon a budget computation. 

18 NYCRR 358-2.2 

DISCUSSION 

By notice dated October 6, 2008, the Agency advised the Appellant of its determination to 
reduce the Appellant's Public Assistance benefits in order to recover an overpayment of Public 
Assistance in the amount of$137.00 due to agency error. 

The Agency's Notice ofIntent dated October 6,2006 did not include the dollar amount of 
assistance prior to the reduction and the reduced amount subsequent to the reduction as required 
by 18 NYCRR 358-2.2. This defect in the Agency's notice renders it void and, therefore, the 
Agency's determination to reduce the Appellant's Public Assistance benefits cannot be sustained. 

It is noted that this defect serves to both toll the statute of limitations contained in the 
October 6, 2006 Notice and to void the Notice. Consequently, there is no statute oflimitations 
issue to be reviewed. 
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DECISION AND ORDER 

The Agency determination to recover an overpayment of Public Assistance in the amount of 
$137.00 due to agency error is not correct and is reversed. 

1. The Agency is directed not to take any further action to recover the overpayment of 
Public Assistance in the amount of$137.00 and to delete the recoupment from its records. 

2. The Agency is directed to restore any lost Public Assistance benefits to the Appellant as 
a result of the Agency's action. 

As required by 18 NYCRR 358-6.4, the Agency must comply immediately with the 
directives set forth above. 

DATED: Albany, New York 
01/0612009 

NEW YORK STATE OFFICE OF 
TEMPORARY AND DISABILITY ASSISTANCE 

By 

). 
Commissioner's Designee 



CROTONA JOB CENT 67 
1910 MONTEREY AVENUE 
BRONX, NY N.Y. 10457 t'JIie O~ of Wew ~k. 

HUMAN RESOURCES ADMINISTRATION 
FAMILY INDEPENDENCE ADMINISTRAnON 

NonCE OF INTENT TO REDUCE PUBLIC ASSISTANCE 
CLIENT COPY 

H DATE: 10/06/2006 

CASE NO: RTI 

444 

AGENCY ERROR 
DATE 

07/21/2006 
AMOUNT 

$137.00 

Dear Sir or Madam: 
This department Intends to reduce your public aaafstance grant on 10/25/2006 * 
to recover an: 

OVERPAYMENT OF ASSISTANCE IN THE AMOUNT OF $137.00. 
THIS IS BECAUSE YOUR PUBLIC ASSISTANCE CASE WAS CLOSED 
ON 07/17/2006. YOU HAD ALREADY RECEIVED BENEFITS FOR THE 
CYCLE THAT ENDED AFTER THE CLOSING DATE. THE (PAl YOU 
RECEIVED FOR THE PERIOD FROM THE CLOSING DATE UNTIL THE 
END OF THE CYCLE MUST BE PAID BACK TO THIS AGENCY. 

THE REGULATION WHICH ALLOWS US TO DO THIS IS 
18 NYCRR 352.31(D). 

YOUR GRANT WILL BE REDUCED BY 10 PERCENT OF YOUR 
HOUSEHOLD NEEDS. 
IF YOU HAVE AN EXISTING RECOUPMENT AT THE MAXIMUM RATE, NO 
FURTHER REDUCTION IN YOUR GRANT WILL BE MADE UNTIL THE 
CURRENT RECOUPMENT IS COMPLETED. 
* IF YOU ARE NOT RECEIVING A GRANT, THE REDUCTION WILL 

START IF YOU RESUME PUBLIC ASSISTANCE. 

If a reduction Is to take effect beginning wfth the first regular grant received after the date of the 
proposed reduction, you will be Informed of the starting date and the amount of the first reduced 
grant. Thereafter, the amount recouped each cycle may vary as changes occur In your house­
hold n8Rm,. ~nrj ~h"! m.!!'!IM!' ~ !'~~p.mente ~~ ~~. b!..:'t ~~l~ ~-:t t-a a.~:tsd by budgi;t~ 
Income. .' 

If your current household needs (pre-added, rent and mlsceilaneous allowance It any) and the 
number of racoupments remain the same, recoupment wllJ last for approximately 

10 laau8s. 

YOU MAY RAVE A CONJ'ERINCI TO DISCUSS THIS NOTICE. 

II,... do .. ~ IIIIIIIIIIb ar 1ft fa ~ willi l1li"'" ............ WI ........ ,. w,. cd lilt 

_(_7_1_8 _) _2_3_7_-_6_9 _16 ____ ...... far. LOCAL CONrEIlENCE. YOII ........... rfIIII to .. ror. nATE p.ua 
1llAlUNG. You ............. a nATE rAIR IlBARlNG wltIda II dQI '" tile ..... tile tap "' .... N ..... Villi""" w. ..... 
1M to requeIt. nATE FAIR II&UUNG .... It,.. far. LOCAL CONnRENCI ftnt. on. STATE rAIII HEARINC II .... br 
1M N .. Yark ... 0IIIcIe "'......., ad DIIabIIIIJ ~ U 1l1li ~. STATE 'AlII HEARING lilian tlltl8'lcllve dICI 
tllldl N .... :rea wID coadllat to .... " roar ......... ,..s ... tile STATE 'ADlIIBdINC dllc:llda.1I1IIIIIII. A ....... for 
• LOCAL CONnllENCB IIaaa will ..... a. • .-lnMtiM ct ....... 

~(flll:ll) 
Rev. 

IE Sl1II1O JIIW) THE UYU8E ON HOW 10 API'IAL TBII DICISlON. 

(See other lIde) 

'"""" 



CONFERENCE AND FAIR HEARINQ INFORMATION 

CONFERENCE (Inlonna! meellng witt! us): If you think our dec:1slon wu wrong or If you do not understand our decision, 
please call the FaIr HearIng and ConcilIation (FH&C) UnIt at !he number found on the Iront, or write to your Income 
Support/Job Center to arran;e a meeting. Sometimes this Is the falttst wtlf to solYe any problems you may have. We encour· 
age you to do this even when you uk for a falr hearing. At the conference, If we discover that we made a wrong decision or 
II, because of Information you provide, we change our decision, we will take corrective actIon and give you a new notice. (See 
KeepIng '\bur Senefit8 the SaJ:ne, below.) . . , 

STAn FAIR HEARING 
Deadline for Request: II you want the State to review our decIsion, you must ask for a lair hearing within 60 days from the 
date Of the notice for Public Aaslstance, MecflcaJ Assistance and SocIal Service iSSUes, and 90 days for FOod Stamp Issues. 

Keeping 'Ybur Benefits !tie same: We wilt keep your benefits the same 88 they were before this notice if you ask for a lair 
hearing before the effective date of !he notice. " you do not want your benefits to stay the same unW the decision is issued, 
you must teU the State when you write or call for a fait hearing. 

Right to a Fair Hearing: II you belllMl the actIon(s) we are taking Is (are) wrong, you may r&quest a State fair hearing by tele­
phone, in writing, by fax, or In-person. 

(1)TelephClne: (212) 417-8550 (Please have this notice with you when you call.) 
-OR-

(2) wrtte: Send a copy 01 this notice, with this side comDleted. to the Office of Administrative Hearings, 
New '\brfot State Office of Temporary and Disability AssIstance, 
P.O. Box 1930. Albany, New 'ItIrfot 12201, .,\ 
Please keep a COA' for YQUJTi8It. 

-OR-
(3) Fax: Send a copy or the notice, with this side completed, to FAX Number: (518) 473-8735. 

-QR-
(4) Walk·ln: BrIng: a copy of the notice, wlth this side completed, to a New 'l'brk State Office of Temporary and 

DIsability Assistance office listed below: 
14 Boerum Place. Brooklyn 
109 East 16th Street. ManhaUan. 3rt:! Boor 
330 West 34th Street. Manhattan, 3rt! Soor 

I want a lair hearing. The Agency's action is wrong because: 

Signature of Par1iclpanl: _________________ Date: _. ________ _ 

Print Name: _____________________ Case Number: ______ _ 

Address: Telephone Number: _____ _ 

If you rwqueat • fair hearing, the StatJ ~ .. nd you a notice Informing you of the 1I1T1f! and place of the hearing. "1bu have 
the right to be reoraaentad ~.- r.tI .. n~. !! !'!!!'!!!".~ ::. !:!-:1",.: ':.;' ~tt:~; ~';;.;;.,;, iji i;:; iOijlOiiiii'li )'UUlliliif. At the F81r Hearing, 
you .o~ .)'Our. rapresenta~ve_..,ave·1he oppoauoity to'present written and oral f,Wldence, estab/ish facts. and circumstances anlS 
to ~dnor taMe th\l evidence prHentad by the local agency. '1tlur attorney or other representatfve will have the oppor­
tunity 10 preBent written and oral IYidence to demonstrate why the action shoukl not be taken, as well as an opportunity to 
qUlltion any persona who appear at the hearing. 

LI!ClAL ASSISTANCE:" YoU need fr.ea leGal UI!stance, you may be able to obtain such assistance by contacting your local 
Legal AId SocIetyOr ether IIgaJ actwocate grOup. ~u' may locate the nearest Legal AId Society or advCIc8te groyp by check­
Ing your '$I1ow Pages under "lawyers". 

ACCI88 TO YOUR FILE AND COPIES OF DOCUMENTS: To ~etp you g81 ready for the hearing, you have a right to look 
at your case file, If you cafl or write to us, we wid tend you free CO~88 of the documents from your files, which we will give 
to the hearing officer at the fair hearing, Also, if YOI.! call or write us, we wlll send ~u free copies of other documents ftocn 

, yOur /nee whIctI yOu ItIInk you'may nHd to prepare 'for your faIr hearing. To ask for documents or to find out how to look at 
~ ft~, call the Fair H,earlng and Conciliation (FHAC) UnH at th~ telephon~ number found on the front, or write to your 
Income ~PPQrt7~ab ce~ 81 the add!'8A llated aI,.~ top of 1hJ~ notlca. If you want copies of documents from your case 
file, you should Uk for ~ ah8a4 of lime.. . . 

. "~r IftI.tItIOn II Utrtmatv. MdouI,' the 'atata WI!' ~Pt to praceu your reqwe8t for I Fllr HeIIrlng .. quickly II 
pOIaIl*: If WOU ClD to ......... ~I' HIertng, ,..... 1M!! prepIIM' to upIaIn your lItUatIon to 1M person Who 
IIIIWIf'IltIe phone, " you wrItI for ... Ir *rtna, pi-. Pp/I:ln your lIMItIon Iftd lnOIo ... copy or thl. nolJea, 

FonD M·l. (reverse) 
Rev,9{28100 

. ' 


