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In the Matter of the Appeal of
7 DECISION
AFTER
FAIR
HEARING
from u detarmination by the New York City :

Department of Social Services

JURISDICTION

Pursuant to Section 22 of the New York State Social Services Law (hereinafter Social
Services Law) and Part 358 of Title 18 NYCRR, (hereittafter Regulations), a fair hearing was
held on November 30, 2006, in New York City, before Edward Paylino, Administrative Law
Judge. The following persons appearcd at the hearing:

For the Appellant
, Appellant; A, Tavis, Esq., Urban Justice Cenler

For the Social Services Agency

Mr. Henderson, Fair Hearing Representative

ISSTE

Was the Appellant's request for a fair hearing to review the Agency determinatio, by Notice
of Inteni dated February 28, 2006, to reducs the Appellant's Family Assistanca benefits on he
grounds that the Appellsal failed to comply with the vocational rehabilitation or iraining
tequirement timely?

Assuming the request was timely, was the Agency's determination to reduce the Appellant's
Family Assistancc benefits on the grounds that the Appellant failed to comply with the
vocarional rchabilitation or iraining requirement correct?

Was the Agency's detcrmination, by Notice of Intent dated October 19, 2006, to raduce the
Appellaat's Public Assistance and Food Stamp benefits bascd on the Appellant’s failure to
comply with the work requirement correct?
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FINDINGS OF FACT

An opportunity to be heard having been afforded to all interested partieg and evidence
having been taken and due deliberalion having been had, it is hereby found that:

1, Thas Appellant has been in reccipt of Family Assistance and Food Stamp bencfits,

2. By notice dated February 28, 2006, the Agency advised the Appellant ol its
deterrrination to reduce the Appellant's Farily Assistanee benefits on the grounds that the
Appellani failed to comply with the vocational rehabilitadon or training requirement.

3, The notice advised the Appcllant that a fair hearing must be requesicd within sixty days
of tha datc of the Agency's action.

4. On October 19, 2006, the Agency sent a Notice of Intent to the Appellant setting forth
its intention to reduce the Appellant's Public Assistance and Food Stamp benefits becnuse the
Appellant failed to ¢comply with the work requirsment,

3. Om October 4, 2006, the Appellant requested thig fair hearing, The Appellant fuvther
review of the Agency’s determination Lo recover an overpayment of Public Assistance. At the
hearing, the Appellant withdrew her request for review of such issue,

APPLICABLE LAW

Section 22 of the 8ocial Services Law provides that applicants for and recipients of Public
Assisiance, Emergency Assistance to Necdy Families with Children, Emergency Assistance for
Aged, Blind and Disabled Persons, Veieran Assislance, Medical Assigtance and for any services
authcrized or required to be made available in the geographic arce where the person resides must
request g fair hearing within sixty days after the date of the action or failure 1o act complained of.
In addition, any person aggrieved by the decision of 2 social services official to remove a ghild
from an institution or family home may request a hearing within sixty days. Persons mey request
a fair hearing on any action of the social serviees district relating to food stamp benefits or the
loss of food stamp benefits which occurred in the ninety days preceding the request for a hearing,
Such action may include & denial of a request for restoration of any benefits last more than
ninety daye but less than one year prior to the request. In 2ddition, at any time within the petiod
for which a person is certified to receive food stamp benefits, such person may request a fair
hearing to dispule the curcent level of benefits.

A recipient of Public Assistance, Medical Assistance or Scrviecs has a right to an adequate
notice when the Agency proposes to discontinue, suspend, reducs or change the manner of
payment of such benefits. 18 NYCRR 358-3.3(a). In addition, in most cirgunstances, a Food
Starcp recipient has a right to an adequate adverse action notice when the Agency proposes to
take any action o discontinue, suspend or reduce the recipient's Food Stamp benefits during the
certification period. 18 NYCRR 358-2.3; 18 NYCRR 358-3.3(b). However, pursuant to 18
NYCRR 358-3.3(e), there is no right to an adverse action notice when, for example, the change



FH# 46436402

i8 the result of a mass change, the Agency determines that all members of the household have
died or the household has moved from the district or when the household has failed to reapply at
the: end of the certification periad.

An adequate notiea is & notice of action, an adverse action notice of & ection taken notice
which sets forth the action that the Agency proposes to lake or i3 taking, and if a single notice is
used for all affected essistence, benefits or scrvices, the efTect of such action, if any, ona
recipient's olher assistance, benefils or services. In addition, the notios must contain;

o  [forreductions, the previous and new amounis of assistance or bepefits provided;

0 tae effeclive date of the action;

o the specific reasons for the action;

o the specific laws and/or regulations upon which the action is based;

o  the recipient's right to request an ageney conferenee and fair hearing;

o the procedure for requesting an agency conlerenee or fair hearng, including an address and
telephone number where & request for a fajr hearing may be made and the time limits within

which the request for a fair hearing must be made;

o  an explanation that a request for a confercnce is not a request for a fair hearing and that a
separate request for a fait hearing must be made;

0 g statement that a request for a conference does not entitle one to aid continuing and that a,
right to aid continuing only arises pursuant to a request for a fair hearing;

o  (he cireumstances under which public assistance, medical nssistance, foad stamp benefiis or
gervices will be continucd or reinstated until ihe fair hearing decision is 1ssued;

o & slalement that e fair hearing muyt be requested separately from a conference;

0  pstaternent that when only an agency conlerence is requested and there is no specific
request for a fair hearing, there is oo right to continued public assistance, medical
nssistance, food stamp benefits or services;

o & statemcnt that participation in an ageney confersnce does not affect the right to request 2
[air hearing;

o  theright of the recipient to review the cese record and to obtain copies of documents which
the agency will present into evidence at the hearing and other documents necessiry for the
recipient ta prepare for the fzir hearing at no cost;
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o an address and telcphone number where the recipient can obtain additional information
about the recipient's case, bow to request a fair hearing, access to the case file, end/or
obtaining sopics of documents;

o the right to representiation by legal counsel, & relative, friend or ather person or to represent
cneself, and the right to bring witnesses to the fair hearing and to question witnesses at the
hearing;

o the right to present written and oral ¢vidence ar the hearing;

o the liability, if any, to repay continued or reinstated assislance and benefits, if the recipient
loscs the fair hearing,

o  informaton concerning the availability of community legal services to assist a vecipient at
the conference and fair hearing; and

o acopy of the budget or the basis for the computation, in inslances where the social services
sgency's determination is based upon a budget cormputation,

18 NWCRR 358-2.2

Additionally, Memoerandum DSS-524HL, dated May 1, 1991, indicates that any defect in the
nolice of intent tolls the stetute of limitstions, When the statute of limitations is Lollexi, the
underlying merils of the case must be addressed unless it is determined that the defects in the
notice are 50 serious that the notice is void. This kind of detcrmination nmust be made on a case
by case basis,

Fepulaiions at 18 NYCRR 358-3.7(a) provide that an appellant has the righl to cxamine the
contents of the case record at the fair heating. At the Cair heating, the agency is required to
provide complete copies of its documentary evidenece to the hearing officer. In addition, such
documents must be provided to the appellaat and appellant's authorized representative whete
such documents were not provided otherwise to the appellant or appellant's authorizesl
Teprasentative in accordance with 18 NYCRR. 358-3.7. 18 NYCRR 358-4.3(x). In addition, a
representative of the agency must appear at the hearmg along with the case record and a written
summary of the case and be prepared to present evidence in support of its delermination. 18
NYCRR 358-4.3(b). Except as otherwise established in 1aw ot regulation, in fair hearings
conceming the discontinuance, reduction or suspension of Public Assisiance, Medical
Assistance, Food Stamp benefits or Services, the Agency must establigh that its actions were
correzt, 18 NYCRR 358-5.9(a).

DISCUSSTON

Cn February 28, 2006, the Agency notified the Appellant that it had detezmined 1o reduce
the Appellant's Family Assistance bencfits on the grounds that the Appellant failed to comply
with the vocational rehabilitaiion or training requirerneat.
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Although thc Agency's notice advised the Appellant that a fair hearing must be requestad
within sixty days of its action, the Appellant failed to request this fair hearing until October 4,
2006, which was more than sixty dayg after the Agency's determipation.

At the hearing, the Appellant’s Representative contended that the sixty day statuic of
limitations should be tolled singe the Notiee of Intent was defective. In particular, she contended
that the notice of inlent was defective since it feiled to cite specifically how the Appellant [ailed
to comply with the vocational rehabilitation ot fraining requirement and the date(s) of such
noncempliance. The Notice of Intent only indicaies, in part, that the Appellant failed o accepl
referral or take part in vocational rehabilitation or training at “468C Wecare FTC Well Plan.”
The Motice of Intent failed to indicate, specifically, which sponsor agency the Appellant was
referred to for vocational rehabilitation and how, in fact, she did not comply with sueh agency’s
rules and regulations. The above cited defects render the Notice of Intent defective. The record
establishes a sufficient basis for tolling the statute of limitations.

Addilionally, the above-noted defects in the Agency's notice render such notice void. The
Agency further did not proceed on the underlying merits and failed to cstablish a basis for its
determination that the Appellant failed to comply wilh the vocational rehabilitation requirement.
Therefore, the Agency's determination to reduce the Appellant's Public Assistance beniefits
cannot ba susiained.

Finally, the evidence establishes that the Agency sent 2 Notice of Inteni 1o the Appellant,
dated October 19, 2006, advising the Appellant that it had determined to reduce the Appellant's
Public Assistance and Food Stamp benefits because the Appellant failed to comply with the work
Tequirement,

At the hearing the Agency agreed 10 withdraw ils October 19, 2006 Notice of Intent to
reduce the Appcllant's Public Assistance and Food Stamp benefits. The Ageney also agreed to
restore any assistance and benefits lost by the Appellant based on such action retroactive to the
date of the Agency's action and to contipue to provide assistance and benefits to the Appellant.

Based on the Agency's agrecments made al the hearing, no issue remains to be decided with
respect tg the Agency’s notice dated October 19, 2006,

DECTSION AND ORDER

The determinalion of the Agency o reduce the Appellani's Public Assistance was not corract
and is reversed.

1, The Agency is direeted to withdraw ils Notice of Intent daled February 28, 2006 and
restore all lost benefits retroactive to the date of the Agency action,
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With respect to the Agency's Notice of Intept dated Octaber 19, 2006, in accordance with its
apreemient at the hearing, tae Agency is directed to take the following actions if it has not already
dons so:

1. Withdraw its Notice of Intent dated Oclober 19, 2006.
2. Take no further action on its Nolhice of Intent dated Ogtlober 19, 2006.
3. Continue to provide Public Assistance and Food Stamp benefits to the Appelant,

4. Restore the Appeilant's Public Assistance and Food Stamp benefits retroactive to the
date of the Agency action.

5. If the Agency determines to inyplement its previously contemplated action, issuc a new
timely and adequate Notice of Intent,

Should the Agency in the fuhme determine to implement its previous action, it is directed
to procure and review the Appellant's complete relevant case record with respect to &
determination relating to the Appellant's Public Assistanee and Food Stamp benefits, to issue &
new Notice of Inleat and to produce the required case record(s) at any subsequent fair hesring.

Should the Agency need additional information from the Appellant in order to comply with
the above directives, it is directed 1o notify the Appellant promptly in writing as lo what
documentation is needed, If such information is requested, the Appellant must provide it to the
Agency promplly to facilitate such compliznce.

As required by 18 NYCRR 358-6.4, the Agency must comply immediately with the
directives set forth above,

DATED: Albany, New York
12/04/2006

NEW YORK STATE QFFICE OF
TEMPORARY AND DISABILITY ASSISTANCE

E::&:;wfm

Commissioner's Designee



