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In the Matter of the Appeal of 

from 9. determination by the New York City 
Department of Social Services 

;l!JR)SD1CTION 

DECISION 
AFTER 
FAlR 

HEARING 

Plll'SUiIIlt to Scc;:tion 22 of the New York SlAte Social Services Law (hereinafter Sc)cial 
Servi~es Law) and Part 35:~ ofTit1e 18 NYCRR, (hereittafter Regulations), a fair heating WU 

held On November 301 2006, in New York Ci1y) befQfC Edward Paulino, AciminisbtiYe Law 
Judge. The fottowiltg persons a.ppeared at the hellring: 

FoI' tht Appellant 

I Appellant; A. Ta. ... w, ~sq.) Urban Justice CcnleI' 

For the Social Servic.es A@I!mc,y 

Mr. Henderson, Fair Heari:c.g Representative 

ISSLlE 

Was the Appellant's request for a tl!i~ hearing to revi~ the Agency dc:tcrminatio'a, by Notice 
of Intent dated. FebIllllIY 28~ 2006, to reduce ~ AppeUaIlt's Family Assistance benefits on. the 
groullds that the AppellanL failed to comply with the 'Vocational rehabilitation or ttaining 
roq~irem.eut ~imely? 

Assuming the riXlu.est 'i1(U timely, was the Agency's d.etermiIWion to reduce the Appellant's 
FmU.ly Asliistancc benefits o:u. the grOllllds thal the Appellant fuilod to comply with the 
vocational rehabilitation or tmicing t'cq\Jirement correct? 

'iVas the Agency's detcrmination~ by Notice of Intent dated October 19,2006, to !'educe th~ 
Appellant's Public As&statJl;lc and Food Stamp benefits based on the Appellant's faihJT.e to 
comp1y wil..h 'the wQrl{ requirement. f;:QTTCat1 
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FINDINGS OF FACT 

AJ' opportunity to be lle9l'd having been afforded to all interested parties alld evid~ce 
ha.ving been taken and duel deliberation having been had, it .is hereby found that: 

1, The AppeUant has been in recj.,'1.l't of Family Assistance and Food Stamp benuIits. 

2. By notice dated February 28,2006. the Agency advised the Appellant of its 
dc1emcination to rcdu.;e th~ Appollant's Fatnily Assistance benefits 011 the grounds that the 
Appellant failed to CQDl:ply with the vocatiOllm rehabilita.tion or training: rcqui3:eOletLt. 

3. The notice advise:d th" Appellant that a fair hearing must be Ieques1.ed within sixty days 
of the da.te ofth.eAgency's action. 

4. Oll October 19~ 2006, the Agency sent a. Notice ofIntent to the Appellant setting fortb. 
its intention to reduce the .... ppel1ant's Public Assistance and Food Stamp benefits becnuSI!: the: 
Appellant failed to eomply with the work requirement. 

5. On Octobor 4. 2006. ilic Al'pellimt requested this :rur hearing. The Al'pellaIl t further 
review of the Agency's detcrminll.tion to recover an overpayment of Public Assistance. At the 
hearillg. the Appellant withdrew- her request WI'review of such issue, 

Section 22 of'the Social Services La.w provides th.al. a.pplicants for and recipients of Pub He 
Assisltmt;:e~ Emcrgenoy A:::sistBJu:;a to Needy FiiIlIIiJies 'With Children. E:mergency Assjstanoe fOT 
Aged, Blind and Disabled Persons, Veteran .AJuiistance. Ml!idical Assistance and for aJlY servioes 
authclrlzed or rcquired to be made avai I able in the geogr.tphic a.tt:a. where the pcn;Otl fel:iides :must 
request u. fair hca:ring within sixty da)"!i after the date oft.h.e action or failure to act complained of. 
In addition. my :person aglP;eved. by the deoision of a. SOQial services official to t'eIIlOYC iI. child 
from an institution or family howe may request a hearing within siAty days. Persons may request 
a fair hearing on anya.ctioll of the social services dis-triet rela.ting to food stamp oet'1efits or the 
loss offood stamp benefiU~ which occllrred. in !he ninety da.ys preceding the reqllC$t for a heari:ug. 
Such action ma.y indudo a. denial of 11 request fot rootomtion of any benefits lost mon~ than 
ninety days but less than one year prior to the feq~l III Mdition, at any time w;thi..u !he period 
for which I\. per'SOll is certtl~ed. to receivQ food ~tM!!P bt;D.eftts~ such person may reque~t a fair 
h.ca.ring to dispute the CUft'1mt level of benefits. 

A. recipient of Public .A.ssistauce, Medical Assista..nce or Scrvit;cs has 8 right to al\ adequate 
notice when the Agency 1'1'OpOl$oeS to discontinue, suspend, Teduee OT challile the ml!Lmlet of 
payment of ~h benefits. 18 NYeRR 3S8-3.3(a). In addition, in DlOst CU-01,l.'11stanl."le.S. a FooQ 
Stau.:.p recipient has a rigb1: to an adequate adverse action noticl;: when the Agency proposC$ to 
take any actioD. to discontillue, sUSPIW.d. or ~duce thtt¢cipieut's 'tood Stamp benefits durblg the 
certification period. 18 W(CRR 358-2.3; 18 NYCRR ~58·3.3(b). H~wever, PUfSWIllt to 18 
NYCRR 358-3_j(e). there is no right to an adverse action notice when. for example. the change 
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is the ~esuJt of a. mass I;han·se, the Age:ac)' detennine5 that all mc::mhel'$ Qfthe household have 
died or the household has moved from the district orwben the household has failed to reapply a.t 
the eud of the certification period. 

An ad.eq-uate nonea is Q. notice of a.otion. an adverse action notice or ~ liotian taken notice 
which s,:ts forth the actioIl that the Agency proposes to Lake or is taking, and if a single) !loti ce is 
used for a.U affected IlSsist;nce, beTlefiL'i or services, the effect of such action, if any, 011 a 
reciphmt's oLher assistance .. benefits or ::;ervices. hi. addition, the notice must c::m.u.in: 

o for reductions) the pn::viotlS e.nd new amowlts of assistaIlce Or benefits provided; 

o t"ie effective date of the action; 

() U\e spe(iifk.lW:=a.sOUS for the action; 

o the specific laws and/or regulatioIl!'; upon which the action is based.; 

o the recipient's right to Rlq'Uelit iIll agency conference and fair hewing; 

o the prooodure for reql,.~estiJlg an agency caufetCIlot or fak heariag, incl\Ulins: an address and 
tole phone number whl~c B. request for a fair hearing way be made: and the time limits within 
,ybich the request for a fair hearing must be made; 

o an explanation that It ''equest for a conference is not a. request for a fair hea..riILg and that a. 
separate request for a fait' hearing must be made; 

o iii. statement that a request for a. confercttce does not EMtitlC one to aid continuing ;lD.d that a 
Ii ght to aid cOIltinuillS; only arises pursuaot to a req ucst for a. fait' hearing;; 

o the oJtcumstanc:es undClI" which public assistance, medical assi.5tanee, food stamp bmefits or 
scrviges will be c011w:tucd or reinstated until tho fair hearing decision is issued; 

Q a sta(.ement that B. fuU- hearing mW;lt be l'equebd separately from a. ~QDf«ence; 

o n statement that when only an agency cOnferonl;1; is requested and thore 1S no specific 
J'cq11l!lst for a fair heariIl81 there is c.O right to cQntUmed public assistance, medic51 
assistance, food starn];1 benefits or services; 

o 11 statement that participation in an a.gcncy conference docs not affect the right to request a 
fai:r hearing; 

o the right of the recipient to rtwieVl: the case record and to obtain copies of documents which 
me agency will present into evidence a.t the heating aIld other documc.n~~ necessu.ty for the 
I~ecipicnt to prepare for the fair hearing at no coat; 



4 
FH# 4(\43640Z 

o an address zmd telephone ll.Wllber where the recipient OEm obtain additionn.l information 
about the rowpil;nt's C:,3ljC. how to request a. mir heuring. IOCesS to the case file:, allellor 
o btaIDing e~ios of d()etm."te!1ts; 

o the right to representation by lega.l oouns~l, B. relative, friend Dr other pCTSon or to represent 
c-neself;, aJld ihc right to bring witIl.eS5l;$ to the fair hearing and to questioll witnesses at the 
hearic.g, 

o the right to present written and. oni c;vidence at tb.e heming; 

o the liability, if any~ to repay continued or reinstated assistanoe and bentlfits, if the recipient 
loses the fair hearing; 

o itlformation coucerning th.es availability of C01JlJllumty lela! servi.c~s to assi.st a recipient &.t 

the cooferenee and fair hearing; and 

o a copy of the budget I;~ the basis for the com.PUtation, in .i.nsLauces where the social services 
agency's detMDlinatioll is bued upon a budget computaticm. 

18 NYCRR 358-2.2 

Additil;lnally, Ml;:Ulorandum DSS-S24HL dated Ma.y 1. 1991. indicates th!11 any dL!fcct in the 
notice ofintent tolls the suib.lte of limitations. When the SLal.u1.e of limitations is toIlod, the 
underlying:merits of the CBse D.1Ust be addressed unI!lSS it is detennined that the defect!} in the 
notice am I!IO serious that tho notice is yaid. This ldnd of dctcnnination Il11l&t be made on i! case 
by CMe basi8. 

Regulations Itt I a NYCRR 358-3.7(a) provide that an appellant has the rigbt to examine the 
contcml.s of the case record at the fair hearing. At the lair hearing, the agency is rcquil'ed tQ 

ptovi.;le COmplftte eopics ofils, docmnenlaIy evidence to the hearlng officer. In additiun, such 
documents must be providl~ to the appcIIa:a.t. and appetlwt's auth~d reprelJentarivf.': where 
S'Ilch docwn.en.ts were Dot prmri.ded otherwise to the applilla:ut or appe1lant's authori.zed 
reprellen.t.ativc in a.ccordance with 18 NYCRR 358-3.7. 18 NYCRR. 35S-4.3(n), In addition, a 
reptcsenta.tive of the ageuey must appear at the hearing a.long with the case record and a. written 
sununaty of the case and be: prepared to present evidence in SIlpport of its dete.nnination. 18 
NYeRR 358-4.3(b). ExcciPt as otherwise established io,law OfwgulatiOllt in fair hearings 
I;:ouceming the discontinuance, rcductiou or suspension of Public Assistance, Medical 
AssistancCl, Food Stamp benefits or Services, the Agency must establish that its actioIlS were 
corre.:it. 18 NY'CRR 358-5.9(0.). 

DISC;;;USST0l'! 

On :February 28, 2006, the Agency llotified the Appel1an.t tha.t it had detc::'ttltned to l'r=ducE: 
the A,l'Pcl1tu'1t's Family AMistanee bencfiu on the grounds that the Appellmt failed to comply 
with the vocational rehabili.14tion or trnUring req~ 



FH# 4643640Z 

A.lthough the AgenCY'I; notice advised th~ Appellmt that a fair hearing must be requested 
withi:n sixty days ants action, the Appc1J.a.1lt failed to request this fair hearing until October 4, 
20061 which W2$ tIloro than sixty days after the Agotl.cy1s determW.atiQn. 

At the hearing, the Appellaufs Representative contended that the sixty day statuti.: of 
limitations shoYold be tolled singe the Notico oflntent was defective. Inpirticular, sh~ CQntend~d 
that the Mtice of intent was defective s inoe it feiled to cite!! specifically how tb.1:I Appel hmt failed 
to comply with the vocational rehabilitation or training requirement and the date{s) of such 
noncompliance. The Notic:e oflnten~ only ind.icat.e:s~ in pan, Lhat the Appelhwt failed co accept 
refem&l or take part in vocntional :reiliabilitation or training at "468C WecBre FTC Well Plma.'· 
The Notice of Intent fil.iled to indicate, specifically, which sponsor a&enCY the Appellant was 
refem~d to for vocational Il~habilita.tion and how. in fact, she did not comply with sucl't ag;C11CY's 
rules ~d. t'egula.1iOUS. The above cited defects render tbe Notice ofIntont d.efective. The record 
I!:tllab1ishes B. sufficient basis for tolling tho s1:B.t1.lte of limitations. 

AddUionally, the a.bo"Ve"ll.oted defects in the Agency'suoticc .fender such notice void. The 
Agen~y further did not proceed on the u.ttdcrlying merits and failed to establish a bilSis for its 
det:.ermination that the App~l1ant failed to comply with thl;: vocEl.tioIlil.l rehabilitation requircIJumt. 
Thc:refolll, the AgcnCy'5 de:tennination to reduce the AppelJ.ant!s Public Assistance benefits 
eann('Jt be Inlstained. 

Finally, the evidence e:stablishes that !he Agency sent a Notioe ofInteut til the Appellant., 
dated October 19, 2006. ad~vising the Appellant that it had deten:nmed to reduce the.A ppellant's 
Public Assistance and Food Stamp benefits because the Appellmt failed to comply with the work 
requmnnent. 

At the hearing the Ag~:ncy agr~d (0 withdraw its October 19t 2006 Notice ofIntlJnl to 
reduce the Appellant's Public Assistance and Food Stamp benefits. The A~cy also agroed tQ 
tcst01-e any assistmae and benefits 10s1 by the Appellant based on such action retroactive to the 
date of the AgencY$ action and to conI ioue to provide assistance awl benefit'S to the AppellWlt. 

Ba~ed on the Agency'~1 agreC1llent~ made at the hearing, no issuc remains to be d(:cided with 
respect to the Agency's no'tice dated Q(;tober 19. 2006. 

DECISION AND ORDE1! 

The determinlltion of the Agenoy 10 reduce the Appellant's PWlic As$istance Wa.Ii not co:rrect 
and is reversed. 

1. The Agency is directed to withdrnw its Notice ofInteut dated Februmy 28, '"006 o.nd 
restoTl~ all Lost benefiu. retroactive to the datc of the Agency action. 
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With respect to the Agency's Notic~ of Intcnt dated October 19. 2006, in accordance with i.ts 
a~ent O'I.t the bearing, t.:tJ.c Agw.oy is d.i:rcQtc:d to take tbe following actions if it. has not already 
done so: 

1. WithdIaw its Notice oflntent dated October 19, 2006. 

2. Take DO further a.c:tiou on its Notice of Intent dated October 19. 2006. 

3. Continue to provide Public Assistance and. Food Stamp benents to the AppcUaut. 

4. R.estr.re the Appellant'$ Public Assistanc!! and Food Stamp benefits retroactive to the 
date ofthe AgeIlCY action. 

5. If the Agenc:y detc:nnines to lnlplcmcnt its previou&l y contemplated action, isiUC a new 
thnelya.ntl adequate Noti~et ofTnten.t. 

Should the AScmcy in the future determine: to implement its PreviQllS al:ttion. it is dircQted 
to pro~ and trnew the Appellant's complete relevant case record with respC!ct to a 
detcrnination rel.ating to th.e Aptl¢llwt'g Public As.sistanoc IiIlld Food Sti!!II1P b~-nefits, to issue I!L 

new Notice o.fInte.ut oIWd te, produce the required case record(i) at auy subsequ.ent fair hearing. 

Should the: Agency D.~~ additiona.l imonnatioD. from the Appellant in order to comply with 
the abo~ directives, it is diIected Lo notify the Appellant promptly in writing as LO what 
documenWiou is needed. If such infurlnation is roquested, the Appellant must provide it to the 
Agency promptly to fa.cilil.nte such oompliance. 

As required by 18 NYCRR 358-6.4, the Agency must comply immediately with the 
directives set fonh iibove. 

DA'l'ED: Alb au)' • New Y.:rr.k 
12104/2006 

NEW YORK STA'T'E OFFICE OF 
TElVIPORAB..Y AND DISABILITY ASSISTANCE 

Commissioners Designee 


