
STATE OF NEW YORK 
DEPARTMENT OF HEALTH 

In the Matter of the Appeal of 

****************** 

from a determination by the New York City 
Department of Social Services 

IITRISDICTION 

REQUEST: August 23, 2002 
CASE #: ********** 
CENTER #: HCSP 
FH #: 3768271Z 

DECISION 
AFTER 

FAIR 
HEARING 

Pursuant to Section 22 of the New York State Social Services Law (hereinafter Social 
Services Law) and Part 358 of Title 18 NYCRR, (hereinafter Regulations), a fair hearing was 
held on March 7, 2006, in * * * * * * * * * *, before Peter Zaret, Administrative Law Judge. The 
following persons appeared at the hearing: 

For the Appellant 

***********, Appellant; ****************, Esq., Representative; ***************, 
Witness 

F or the Social Services Agency 

Glynis Jerome, Fair Hearing Representative 

ISSUES 

Was the Agency's determination dated August 20, 2002, effective August 31, 2002, to 
discontinue the Appellant's Personal Care Services authorization because the Appellant was not 
Medicaid eligible in that the Appellant's "Medicaid surplus amount [was] more than the cost of 
[the Appellant's] services" correct? 

Was the Agency's determination to discontinue the Appellant's Medical Assistance benefits 
effective September 3,2002, without written notice correct? 
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FINDINGS OF FACT 

An opportunity to be heard having been afforded to all interested parties and evidence 
having been taken and due deliberation having been had, it is hereby found that: 

1. The Appellant, age 83, was in receipt of Medical Assistance benefits and a Personal 
Care Services authorization in the amount of 8 weekly. 

2. By notice dated August 20, 2002, effective August 31, 2002, the Agency determined 
to discontinue the Appellant's Personal Care Services authorization because the Appellant was 
not Medicaid eligible in that the Appellant's "Medicaid surplus amount [was] more than the cost 
of [the Appellant's] services." 

3. The Agency's notice dated August 20,2002, failed to include a budget or the its basis 
of computation. 

4. Effective September 3,2002, the Agency discontinued the Appellant's Medical 
Assistance benefits without written notice. 

5. On August 23,2002, this fair hearing was requested. At the hearing, the issue was 
amended, without objection by the parties, to review the correctness of the Agency's 
determination dated August 20, 2002, effective August 31, 2002, to discontinue the Appellant's 
Personal Care Services authorization because the Appellant was not Medicaid eligible in that the 
Appellant's "Medicaid surplus amount [was] more than the cost of [the Appellant's] services", 
and to review the correctness of the Agency's determination to discontinue the Appellant's 
Medical Assistance benefits effective September 3,2002, without written notice. At the hearing, 
the Appellant's Representative withdrew on the requested third issue of the correctness of the 
Agency's calculation of the amount of the Appellant's monthly excess income spenddown at the 
time of the Agency's determination dated August 20, 2002. 

APPLICABLE LAW 

Regulations at 18 NYCRR 358-2.2 provide that adequate notice must be sent, including a 
copy of the budget or the basis for the computation, in instances where the social services 
agency's determination is based upon a budget computation. 

Regulations at 18 NYCRR 358-3.3(a) provide that a recipient of Public Assistance, Medical 
Assistance or services has a right to notice when the agency: 

(i) proposes to take any action to discontinue, suspend, or reduce a Public Assistance 
grant, Medical Assistance authorization or services ... 
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DISCUSSION 

The credible evidence establishes that the Appellant was in receipt of Medical Assistance 
benefits and a Personal Care Services authorization in the amount of 8 weekly. 

The credible evidence further establishes that by notice dated August 20, 2002, effective 
August 31, 2002, the Agency determined to discontinue the Appellant's Personal Care Services 
authorization because the Appellant was not Medicaid eligible in that the Appellant's "Medicaid 
surplus amount [was] more than the cost of [the Appellant's] services." The Agency's notice 
dated August 20, 2002, failed to include a budget or the its basis of computation. It is therefore 
void. 

The credible evidence establishes that the Appellant was in receipt of Medical Assistance 
benefits through September 3,2002, and that effective September 3,2002, the Agency 
discontinued the Appellant's Medical Assistance benefits without written notice. The Agency's 
failure to give proper written notice of its action violated the above cited regulations. 

DECISION AND ORDER 

The Agency's determination dated August 20, 2002, effective August 31, 2002, to 
discontinue the Appellant's Personal Care Services authorization because the Appellant was not 
Medicaid eligible in that the Appellant's "Medicaid surplus amount [was] more than the cost of 
[the Appellant's] services" is not correct and is reversed. 

1. The Agency is directed to restore Appellant's Personal Care Services authorization in 
the amount of 8 hours weekly. 

The Agency's determination to discontinue the Appellant's Medical Assistance benefits 
effective September 3,2002, without written notice is not correct and is reversed. 

1. The Agency is directed to restore the Appellant's Medical Assistance benefits for the 
period beginning the date of discontinuance, September 3, 2002. 

Should the Agency need additional information from the Appellant in order to comply with 
the above directives, it is directed to notify the Appellant and the Appellant's Representative 
promptly in writing as to what documentation is needed. If such information is required, the 
Appellant or the Appellant's Representative must provide it to the Agency promptly to facilitate 
such compliance. 

As required by 18 NYCRR 358-6.4, the Agency must comply immediately with the 
directives set forth above. 
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DATED: Albany, New York 
03/0912006 
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NEW YORK STATE 
DEPARTMENT OF HEALTH 

Commissioner's Designee 
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HCSP " 3000G (Face) 
RiIII,6I97 

NOTICE OF INTENT TO DISCONTINUE HOME CARE SERVICES 
N~CE DATE: ~ 2. 0- 0 z.. 
E~cnVEDATE:~r_-~3~'~-~O~L~ ______________ _ 

MEDICAID CASE NUMBER: 

MEDICAID SURPLUS: ___ 5"::....;::o .... f_· ... 1""-C.' _______ _ 

SOCIAL SECURITY: 

BASED ON A REVIEW OF YOUR CURRENT CASE SITUATION THE HOME CARE SERVICES PROGRAM 
INTENDS TO DISCONTINUE YOUR HOME CARE SERVICES BY THE EFFECTIVE DATE ABOVE FOR 
ONE OR MORE OF THE FOLWWING REASONS: ' 

'0 According to our assessment orthe Medical Request for Home Care, Form M.l1q, you do not need 
personal care~r, chore services. 

'". -.,_ .':;:;-~. .~., •• ,. _. c - r T ~ • 

~You are not M~icaid t,lligible. In order to receive hom~ care services you must be eligible for 
.. Medicaid. " 

o 'Yo~have faUed to provide docu~ents necessary to reauthorize/recertify your eUglbUity for Medicaid 
/Home Care .(See the list of docu~en~ belowk; ,.:'. ;1" i. ~ 

. D· You have stated that you do not want the services. . 'i '. ,'. .,,' . 

":d.\;~~·~~ curre~tly in a hospital o~ oi'~~~'~ti~ti~~ a~d yo~'~~~'~~ 'ex~~.di~~~~ date . 
. ~. i c _. - --<,' : •• '-1 .... _>1.,~.~' . • ·:!~!"t::J.;;~ ... O'I~~·~fi·.~~).(II'~~,.~,,,~C!,.' ,,'; t: ~ .... ' .• ~ 

(] A relative, friend or aoother agency: has assumed responsibilitY for your care.: .' '. '. 

····'-··~er: .t.k.~~.,., ."n, :;';;ri;r~~': ~ ~ Ch:I '}'1$.u. ~ . ,~. ". ' .... 

YOU WILL NOT RECEIVE ANY FURI1IER. NOTICE PRIOR TO THE DISCONTINUANCE OF YOUR SERVICEI 
! 

IF YOUR CIRCUMSTANCES AND/OR ruGmILITY STATUS CHANGE, YOU MAY ~APPLY FOR SERVICES. 
. . . ,-. -,' ! ~ j, I -" l ~. . 

rsuant to Slate Regulatjon 18 NYCRR 50S. 14. . . .' . .. 

ell :r~ 
CSLD 

YOU HAVE TIlE RIGHT TO APPEAL THIS DECISION 

.,'It-o(',,-6-
1ELEPHONE 

.'. L : We . .wilI review this decision with you.if you ca11 us and ask for a LOCAL CONFERENCE, .You will also have the rigbt 
tQ askJor a STATE FAIR HEARING. You must request .a STATE FAIR HEARING within 60 days of the date on the top 
~tltbis .notice." .you 'must' meet thisdeadllne" to' requcst a STATE FAIR HEARING even if you ask for a LOCAL 
OON'FERENcE . first:' If you want your eliiibility 10 continue unchanged uotU you receive a Fair Hearing decisioo, you 
must request a Fair Hearing prior to the effective dale of this notice, ' ,','. ..',. 

• T!.· ~:"' •• ",'.~' ' ..... ' 

BE SuRE TO READ THE NOTICE oN THE REVERsE"SIDE' ON HOW TO APPEAL TInS DECISION. 
0- \0 "-; • 



,-.• y., ........ ~ ,--.,.~, • ."!'"---.... -,<>. ... .............. - .... ,...... "'.. ,. ..,:- .0('_ 4 ............ . 

. .... 
HCSNOOOO (Revette) 
KeY.6{97 Hl.1MAN RESOURCES ADMlNlSTRAnON 

Ml!DICALASSISTANCE PROGRAM 
Homo car. Sen-ica I'n>pm 

NOTICE OF INTENT TO DISCONTINUE HOME CARE SERVICES 
THESE ABE THE WAYS TO ASK FORAN APPEAL 

RIGHf TO A LOCAL CONFERENCE: You may bave a conference 10 review these actions. If you want a conference, 
you sbould ask for one as soon as possible. Allbe conference, if we discover Ibat we made a wrong decision or if because 
of infonnation you provided we determine to cbange our decision, we will take corrective action and give you a new notice. 
You may ask for a conference by calling us al (718) 716-0805 or by sending a written requesllo: Eurania Cruz, CASA 
L'/Xl, 1775 Grand Concourse, 7tb floor, Bronx, New York 10453. 

This number is used on1y for asking for a conference. II js no! tbe; way you request a fair bearing. If you ask for a 
conference you are still entitled to a fair bearing. Read below for fair hearing information. -- . 
If you wanl to have your benefits continue uncbanged (aid continuing) until you get a fair bearing decision, you must 
request a fair bearing in the way described below. A request for a conference alone will nol result in continuation 
of benefits. 

RIGHT TO A FAIR HEARING: If you believe tbat our decision is wrong, you may requCSl a Stale Fair Hearing by: 

(1) Telepboning: 1-212-344-0055 (pLEASE HAVE THIS NOTICE. WITH YOU WHEN YOU CAU.) 
OR 

(2) Writing: By sending'lI comple!cd copy of Ibis notice 10: Office of Administrative Hearings, Home Care Section, 
New York State Department of Social Services,P.O.Box 1930, Albany, New York 12201. Please keep a copy for 
yciurself. . . ' 

o I want a fair bearing: the Agency's action is wrong becaU$e: 

.' Signature of Clienl _______________ ---:-______ _ Date --.1_1_ 
PRINT HERE: 
NAME: __________________________________ ___ CASENUMBER: __________ _ 

ADD~: ------------~~~.~ .. ~i~ .. --------~~--------------~--------------
YOU HAVE 60 DAYS FROM mE DA'JE OF TmS NOTICE TO REQUEST A FAIR HEARING 

If you request a fair bearing, the State will send you a notice informing y(m of the time and place of the bearing. You bave 
the right to be represented by legal counsel. a relative, a friend, or olher person, or to represent yourself. AI the hearing, 
your attorney or other representative will bave Ihe opportunity to present written and oral evidence to demonstrate wby the 
action sbould nol be taken, as well as an opportunily 10 question any persons wbo appear at tbe hearing. Also you bave a 
right to briog witnesses to speak in your favor .. You should bring to the bearing any; d~ents such as this notice, 
paystubs, receipts, medical bills, beating bills, medical verification, letters, etc., tbat may be belpful in presenting your case. 

CoNTINUE YOUR B~ . If you feqU~st a fair hearing before . the effective date'lltaied in Ibis notice and your 
benefits are being decreased, you will continue to receive your benefits uncbanged until the fair hearing decision is issued. 
However, if you lose the fair bearing we may recover the cost of any Medical Assistance benefits that you sbould not bave 
received. If you want to avoid this possibility, check the box below to indicate that you do not want your aid continued, 
and send Ibis page alOIII with your hearing request. If you do checlLthe bQ~ Ibe ~ion_ described aboye will be taken on 

~thc'effective date·listed on tho first page of Ibis notice ... <. ,- • '-".' -N/.· " ,,', •. ~., __ , ~ •.•• , .• '. _ . 

. -t', ::t·t~· ",' .~( :' .•. ', ... ~ •.. , '"i:'I"!'.~ \"", .1' .. -. o I agree to h~ve actio~ laken on my Medical Assistance be~efits, as described iD thls notice prior 10 the issuan~ of 
the fair bearing decision. ',; , '. '" . J .'. ," ,. :,.' 

LEGALASS[STANCE: If you need free legal assistance, you may be able to obtain such assistance, by contacting your 
local Legal Aid Society or other legal advocate group. You may locate the nearest Legal Aid' Society or advocale group 
by checking your Yellow Pages under "Lawyers". 

ACCESS TO YOUR FILE AND COPlES OF DOCUMENfS: To help you get ready for the bearing, you bave a right to 
look at your case file. if you call or·Write to us, we will send you free copies of the dOcuments from your file which we 
will give to the bearing officer at the fair bearing. Also, if you call or write to us, we will send you free copies of other 
documents from your file which you :tbinkyoU may need to prepare.tOrcyour fair bearing. To ask for documents or to find 
oul how to look at your file, call us at: (718) 716-0800, or write 10: Director's office, CASAIJXI, Director'S office. 1775 
Grand Concourse, 7th floor, Bronx, New York 10453. 

. '.'t.lI~·;· ~.~\~ ...... ,~-;' "., ... 

If. Y':'O want copies of documents &on1.yo~ ~ tile, y~u, ~'l.u~ ~,~or them ahead of time .. Usually, tbeywill be s;c~t to 
yOU within three working days of when you, asked for. ~em,,! I.f. y!>~ !t~ng:i,s ~thin three working days of wben you 
asked for them, your case file documents may be given to you at.yo1ll he;aring.· ., :. '. 

INFORMATION: If you want more information about your case, bow to ask for a fair bc8ring, bow to see your file, or 
baw 10 get additional copies of documents, call ~ at (718).716-0805 or wri&e to: Eurania Cruz, CASA IIX. 1775,Grand 
Concourse, 7th F1oor,"Bronx, New York 10453.' . 


