
STATE OF NEW YORK 
DEPARTMENT OF HEALTH 

In the Matter of the Appeal of 

from a determination by the New York City 
Department of Social Services 

JURISDICTION 

REQUEST:~Oll 
CASE#: __ 
CENTER #: HCSP 
FH #: 5902803M 

DECISION 
AFTER 
FAIR 

HEARING 

Pursuant to Section 22 of the New York State Social Services Law (hereinafter Social 
Services Law) and Part 358 of Title 18 NYCRR, (hereinafter Regulations), a fair hearing was 
held on November 29,2011, in New York City, before Robert Swiderski, Administrative Law 
Judge. The following persons appeared at the hearing: 

ISSUE 

F or the Appellant 

••••••••• , Appellant's Representative 
, Appellant's Representative 

Witness 

For the Social Services Agency 

Michael Bartholomew, Representative 
Jennifer Larioza, Representative 

Was the Agency's determination to reduce the Appellant's Personal Care Services correct? 

FACT FINDING 

An opportunity to be heard having been afforded to all interested parties and evidence 
having been taken and due deliberation having been had, it is hereby found that: 

1. The Appellant, who is 89 years old, has been in receipt of Medical Assistance, and 
has been authorized to receive Personal Care Services. 



2 
FH# 5902803M 

2. On September 16, 2011, the Agency informed the Appellant of the Agency's 
determination to reduce the Appellant Personal Care Services. 

3. On September 19, 2011, this hearing was requested. 

APPLICABLE LAW 

Official notice may be taken of all facts of which judicial notice could be taken and of other 
facts within the specialized knowledge of the agency. §306(4), State Administrative Procedure 
Act. 

Any written record or document or part thereof to be offered as evidence may be offered in 
the form of a reproduction or copy where such reproduction or copy is identified satisfactorily as 
a complete and accurate reproduction or copy of the original material. 18 NYCRR 358-5.9(d). 

At a fair hearing concerning the denial of an application for or the adequacy of Public 
Assistance, Medical Assistance, HEAP, Food Stamp benefits or services, the appellant must 
establish that the agency's denial of assistance or benefits was not correct or that the appellant is 
eligible for a greater amount of assistance or benefits. Except where otherwise established by 
law or regulation, in fair hearings concerning the discontinuance, reduction or suspension of 
Public Assistance, Medical Assistance, Food Stamp benefits or services, the social services 
agency must establish that its actions were correct. 18 NYCRR 358-5.9(a). 

In general, a recipient of Public Assistance, Medical Assistance or Services (including child 
care and supportive services) has a right to a timely and adequate notice when the Agency 
proposes to discontinue, suspend, reduce or change the manner of payment of such benefits. An 
adequate, though not timely, notice is required where the Agency has accepted or denied an 
application for Public Assistance, Medical Assistance or Services; or has increased the Public 
Assistance grant; or has determined to change the amount of one of the items used in the 
calculation of a Public Assistance grant or Medical Assistance spenddown; or has determined 
that an individual is not eligible for an exemption from work requirements. 18 NYCRR 358-
3.3(a). In addition, pursuant to 18 NYCRR 358-3.3( d), an adequate, though not timely, notice is 
required for a Public Assistance or Medical Assistance recipient when, for example, the Agency 
has factual information confirming the death of the recipient; the Agency has received a clear 
written statement from the recipient that he or she no longer wishes to receive Public Assistance 
or Medical Assistance; the Agency has reliable information that the recipient has been admitted 
to an institution or prison; the recipient's whereabouts are unknown and mail has been returned 
to the Agency; or the recipient has been accepted for Public Assistance or Medical Assistance in 
another district. 

A timely notice means a notice which is mailed at least 10 days before the date upon which 
the proposed action is to become effective. 18 NYCRR 358-2.23. 
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The social services district must send a notice of discontinuance on a State-prescribed form 
to a Medical Assistance recipient if it determines that the recipient has become ineligible for 
Medical Assistance. 18 NYCRR 360-2. 7(b). Recipient means a person who is, or has been, 
receiving a covered program or service. 18 NYCRR 358-2.18. 

An adequate notice is a notice of action, an adverse action notice or an action taken notice 
which sets forth the action that the Agency proposes to take or is taking, and if a single notice is 
used for all affected assistance, benefits or services, the effect of such action, if any, on a 
recipient's other assistance, benefits or services. In addition, the notice must contain: 

for reductions, the previous and new amounts of assistance or benefits provided; 

the effective date of the action; 

the specific reasons for the action; 

the specific laws and/or regulations upon which the action is based; 

the recipient's right to request an agency conference and fair hearing; 

the procedure for requesting an agency conference or fair hearing, including an 
address and telephone number where a request for a fair hearing may be made and 
the time limits within which the request for a fair hearing must be made; 

an explanation that a request for a conference is not a request for a fair hearing 
and that a separate request for a fair hearing must be made; 

a statement that a request for a conference does not entitle one to aid continuing 
and that a right to aid continuing only arises pursuant to a request for a fair 
hearing; 

the circumstances under which public assistance, medical assistance, food stamp 
benefits or services will be continued or reinstated until the fair hearing decision 
is issued; 

a statement that a fair hearing must be requested separately from a conference; 

a statement that when only an agency conference is requested and there is no 
specific request for a fair hearing, there is no right to continued public assistance, 
medical assistance, food stamp benefits or services; 
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a statement that participation in an agency conference does not affect the right to 
request a fair hearing; 

the right of the recipient to review the case record and to obtain copies of 
documents which the agency will present into evidence at the hearing and other 
documents necessary for the recipient to prepare for the fair hearing at no cost; 

an address and telephone number where the recipient can obtain additional 
information about the recipient's case, how to request a fair hearing, access to the 
case file, and/or obtaining copies of documents; 

the right to representation by legal counsel, a relative, friend or other person or to 
represent oneself, and the right to bring witnesses to the fair hearing and to 
question witnesses at the hearing; 

the right to present written and oral evidence at the hearing; 

the liability, if any, to repay continued or reinstated assistance and benefits, if the 
recipient loses the fair hearing; 

information concerning the availability of community legal services to assist a 
recipient at the conference and fair hearing; and 

a copy of the budget or the basis for the computation, in instances where the 
social services agency's determination is based upon a budget computation. 

18 NYCRR 358-2.2. 

DISCUSSION 

On September 16, 2011, the Agency informed the Appellant of the Agency's determination 
to reduce the Appellant's Personal Care Services. 
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The Agency's September 16,2011, notice is void. A notice must allow for the preparation 
of an adequate defense. Perry v. Wing, 242 A.D.2d 964,665 N.Y.S.2d 947 (4th Dept. 1997); 
Mecca v. Dowling, 210 A.D.2d 821,620 N.Y.S.2d 584 (3d Dept. 1994). The Agency's 
supposed evidence of the notice sent to the Appellant is a screen shot of a computer screen, 
which does not mean that it accurately represents the notice that was sent to the Appellant; in this 
regard, it is clear from the screen shot that there are spaces where the person who took the screen 
shot could have easily filled in any missing information, or changed any already input 
information. It cannot be found that Agency exhibit #1 accurately represents the notice that was 
supposedly sent to the Appellant. In any event, the Agency's supposed notice in this case, 
among other things, contained blank spaces where information was to be written, contained a 
"signed" worker's name that is different than the printed worker's name, provided a citation for 
its action that lacks even a minimum of detail such that it is meaningless, provided a phone 
number for record access that is not even an Agency (and not even a New York City 
government) phone number, and provided a phone number for legal assistance information that 
is a fax number (meaning that no legal assistance information would ever be obtained by 
phoning the number). 

DECISION AND ORDER 

The Agency's determination to reduce the Appellant's Personal Care Services is not correct 
and is reversed. 

1. The Agency is directed to restore, subject to other Agency actions or hearing 
decisions, the Personal Care Services lost by the Appellant as a direct result of the 
September 16, 2011, notice. 

As required by 18 NYCRR 358-6.4, the Agency must comply immediately with the 
directives set forth above. 

DATED: Albany, New York 
12/06/2011 

NEW YORK STATE 
DEPARTMENT OF HEALTH 

Commissioner's Designee 
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CONFERENCE AND FAIR INFORMATION 

CONFEp,ENCE: (Informal me~ting with us): kyo~'lIli·"k o~':·decisiCin w~s wrong·or if YO~ do no! uncierst~n~ our ~ecisions, please 
r-alllJliya leschinsky' at (718) 3~3.·3.1 ~8· ,·01" W~i~E(to us at Medical A.ssis!an~e. Programs, COlifere~}'~J..Jni~, 3050 ~est 21st St,-
2nd floor ~rooklyn,. NY} 122~ ,lQar~ange a rneefifl9.:.sO~etitnE;ls,thisis the fastest way:tc:(~olveal'!y\problem5 you',inay have. We 
encou'rage you to do t~is even whe,,· Y0l! aSk~fci~·a !air'J:u~<'1ring, Thi$·i$ 'n6t~ the Way· to .request a fair, .h~arj"ng: If ,you ask for a 
conference; you are still entitled to a fafr hearing>:':.: <';:. ,:': "" .. ; , .:~ . ..~ ,,: '" : r~; :., ~ .. , . ' . '::'.:" ' 
S\ATE FAIR HEARING .,Oea~line.for·re·q~e~t:'ify·q~ ~a,n·fth·e·$tate to r~'vie~'o~rdecisI9n ~b6yt your Medical As!>istanceyou. must 
ask ror a fair hearing within 60 days)rom··the ·dale· of thiS:iiotice~.·· ;'," .. '.'..-. , ~: - .. ".' •. '. ' . .-"" ~ , 
. \'. . '", '. .''' . 7 . _ _ 1, " : " ;'.' '~'..'. _.. • '. ,.' • ~ 

How to Request a Fair Hearing: Youcari a'sk fpr ~Jairnearirig·ir)Writihg. by)elep~one, in person; o(over tile Internet. 

::. ..... Write: . Se ",'d , a cOpy of thi~ n~~f;e:Co";Plet~d,:~c(thl;l.·'-,?~ip~· .?f':'Adminlstrative H~aririg's~}~ew' York State Office 
r:< .' Temporary a~d Disability As~i.slance, Pp.Bo~·,1930, -?-Ibanx. New Yor 12201. Please keep a copy for yourse~. 

Telephone: (800) 342.3334 (PLEASE HAVE THIS. NOTICE WITH YOU WHEN YOU CALL) 

Fax: Send a copy of lhi~ notice to ~a~ ~unibe~.(518) 4 73-~i35: 
Walk·ln; Bring a copy ofthis nolice to the New York State Office of Temporary and DisabliityAssistance at: 

,. 14 Boerum Place, fst.Floor, Brooklyn, ., \': 9R ',. .. ". . , 
. . .339 we,;>t 34t~;Street; ·3~~yl()q~;.~an~at~~~·. ;: ~':'. ,.:: ;,~. ;·~:.i.:.: ,;':' . ' , ..... ,:, ',. . '." 

.O",-line: CoiT1plel~ .andsenq the onlin'e'request for'in:at:·.httF?s:lIwww;otd;uitate·.ny,us/oahl'orms.asp· . . 

If you can no! reach the. $late· by, pho'~eo~, 1~~', h·i·~~~et; ~iease ~'rite ·'r?". f'~~~~~~~ ~. fai'r he~ri~~ ,'bero:r~ ·ihe de~dtiri·~ for requ~siing a 
fair .hearing, .. '"" '. :,.' . , . 
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'Add~ess:.· 
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. other representative willhav~the :ClPPoftuh!.!y to.:;p.r.E!~en~.'~~itte~ '~n,d ~~al ,eyi,~!3~nc~)o derl,10n~t~C\!.e~hY the act~on Should/not ,be 
taken, as well.as an opportunity. to questlcih any persons,Who appear at·the hearir)g, A!sQ:.You h.ave'a right tei bring witnesses·to 

. ' 

., ~p~CI~.,i~ .. ~our ra~~r.. ~9U ~~~qu!~:.bririg::~7~ ~~~~~1~,~'·i;~Y'~d~~m~~~~i~.~''f.~: ~.ft~ii~ ·n~!!c,~,.:P!iY'~t~:bS·,:f~feiPts! ~~di~a1 ~iil~:11eBii(lg. 
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". . CO~TIN UING yOU~·.BENEF.ITS; .I(you request 'i:(fair, ~'ea.ri.ng·~",for!l' ~hEH~(~E!:~tive' d.at~ ~'I;l~ed:in.tnis ~ot!ce,~'you~wiU cqQtinue' t!J.- I.: . 
re~eiye .y.ou~b~nef!l!funC:~a!'lg~d. uhtir t~~~n~,ii he'Cil:ing d~~i~fqn.!s.,~~u,~~~,~p.~·~IJ~,r~·i!Y9u.·lose,t~~:fal~h~~ri~g; W? rnay,.~~~oy~r . 
c~st o~ a~y Medical'l\ssistarice·~enefits:th~t 'YQu,~tt6u,lc;I,\19tl)~ve r~c~lv~d .J(yoiJ:w<'!!}!· t~:av.oid 'this #>ssibilifY,. cihec~, t!1~ ,b.ox b~low . 
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,0' I agree t~ have· the aClion)~ken'cin ·mY Medica! ;a;~~is~an6.e b~ne~~~, as describ~d in' thi~' notice, prior to l~e issuance'ofthe 
fa ir hearing decision . '.' . .' .. '. .... .. :: '<'.~ '.' . .".'~ ... .... .... , ." 
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