
STATE OF NEW YORK 
DEPARTMENT OF HEALTH 

In the Matter of the Appeal of 

-
from a determination by the New York City 
Department of Social Services 

JURISDICTION 

REQUEST: ~O, 2011 
CASE#: __ 
CENTER #: HCSP 
FH #: 5904234N 

DECISION 
AFTER 
FAIR 

HEARING 

Pursuant to Section 22 of the New York State Social Services Law (hereinafter Social 
Services Law) and Part 358 of Title 18 NYCRR, (hereinafter Regulations), a fair hearing was 
held on October 13, 2011, in New York City, before Robert Swiderski, Administrative Law 
Judge. The following persons appeared at the hearing: 

ISSUE 

F or the Appellant 

••••• , Appellant's Representative 

For the Social Services Agency 

Osbert Aird, Representative 
Theresa Sandoval Representative 

Was the Agency's determination to discontinue the Appellant's Personal Care Services 
correct? 

FACT FINDING 

An opportunity to be heard having been afforded to all interested parties and evidence 
having been taken and due deliberation having been had, it is hereby found that: 

1. The Appellant, who is 83 years old, has been in receipt of Medical Assistance, 
including Personal Care Services. 
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2. By notice dated September 8, 2011, the Agency also notified the Appellant that the 
Appellant's Personal Care Services were being discontinued. 

3. On September 20,2011, this hearing was requested. 

APPLICABLE LAW 

In general, a recipient of Public Assistance, Medical Assistance or Services (including child 
care and supportive services) has a right to a timely and adequate notice when the Agency 
proposes to discontinue, suspend, reduce or change the manner of payment of such benefits. An 
adequate, though not timely, notice is required where the Agency has accepted or denied an 
application for Public Assistance, Medical Assistance or Services; or has increased the Public 
Assistance grant; or has determined to change the amount of one of the items used in the 
calculation of a Public Assistance grant or Medical Assistance spenddown; or has determined 
that an individual is not eligible for an exemption from work requirements. 18 NYCRR 358-
3.3(a). In addition, pursuant to 18 NYCRR 358-3.3( d), an adequate, though not timely, notice is 
required for a Public Assistance or Medical Assistance recipient when, for example, the Agency 
has factual information confirming the death of the recipient; the Agency has received a clear 
written statement from the recipient that he or she no longer wishes to receive Public Assistance 
or Medical Assistance; the Agency has reliable information that the recipient has been admitted 
to an institution or prison; the recipient's whereabouts are unknown and mail has been returned 
to the Agency; or the recipient has been accepted for Public Assistance or Medical Assistance in 
another district. 

A timely notice means a notice which is mailed at least 10 days before the date upon which 
the proposed action is to become effective. 18 NYCRR 358-2.23. 

The social services district must send a notice of discontinuance on a State-prescribed form 
to a Medical Assistance recipient if it determines that the recipient has become ineligible for 
Medical Assistance. 18 NYCRR 360-2. 7(b). Recipient means a person who is, or has been, 
receiving a covered program or service. 18 NYCRR 358-2.18. 

An adequate notice is a notice of action, an adverse action notice or an action taken notice 
which sets forth the action that the Agency proposes to take or is taking, and if a single notice is 
used for all affected assistance, benefits or services, the effect of such action, if any, on a 
recipient's other assistance, benefits or services. In addition, the notice must contain: 

for reductions, the previous and new amounts of assistance or benefits provided; 

the effective date of the action; 

the specific reasons for the action; 

the specific laws and/or regulations upon which the action is based; 
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the recipient's right to request an agency conference and fair hearing; 

the procedure for requesting an agency conference or fair hearing, including an 
address and telephone number where a request for a fair hearing may be made and 
the time limits within which the request for a fair hearing must be made; 

an explanation that a request for a conference is not a request for a fair hearing 
and that a separate request for a fair hearing must be made; 

a statement that a request for a conference does not entitle one to aid continuing 
and that a right to aid continuing only arises pursuant to a request for a fair 
hearing; 

the circumstances under which public assistance, medical assistance, food stamp 
benefits or services will be continued or reinstated until the fair hearing decision 
is issued; 

a statement that a fair hearing must be requested separately from a conference; 

a statement that when only an agency conference is requested and there is no 
specific request for a fair hearing, there is no right to continued public assistance, 
medical assistance, food stamp benefits or services; 

a statement that participation in an agency conference does not affect the right to 
request a fair hearing; 

the right of the recipient to review the case record and to obtain copies of 
documents which the agency will present into evidence at the hearing and other 
documents necessary for the recipient to prepare for the fair hearing at no cost; 

an address and telephone number where the recipient can obtain additional 
information about the recipient's case, how to request a fair hearing, access to the 
case file, and/or obtaining copies of documents; 
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the right to representation by legal counsel, a relative, friend or other person or to 
represent oneself, and the right to bring witnesses to the fair hearing and to 
question witnesses at the hearing; 

the right to present written and oral evidence at the hearing; 

the liability, if any, to repay continued or reinstated assistance and benefits, if the 
recipient loses the fair hearing; 

information concerning the availability of community legal services to assist a 
recipient at the conference and fair hearing; and 

a copy of the budget or the basis for the computation, in instances where the 
social services agency's determination is based upon a budget computation. 

18 NYCRR 358-2.2. 

DISCUSSION 

By notice dated September 8, 2011, the Agency also notified the Appellant that the 
Appellant's Personal Care Services were being discontinued. 

The Agency's September 8,2011, notice is void. A notice must allow for the preparation of 
an adequate defense. Perry v. Wing, 242 A.D.2d 964,665 N.Y.S.2d 947 (4th Dept. 1997); Mecca 
v. Dowling, 210 A.D.2d 821, 620 N.Y.S.2d 584 (3d Dept. 1994). The Agency's notice in this 
case, among other things, contained blank spaces where information was to be written, provided 
a citation for its action that lacks even a minimum of detail such that it is meaningless, provided 
a phone number for record access that is not even an Agency (and not even a New York City 
government) phone number, and provided a phone number for legal assistance information that 
is a fax number (meaning that no legal assistance information would ever be obtained by 
phoning the number). 
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DECISION AND ORDER 

The Agency's determination to discontinue the Appellant's Personal Care Services is not 
correct and is reversed. 

1. The Agency is directed to restore, subject to other Agency actions or hearing 
decisions, the Personal Care Services lost by the Appellant as a direct result of the 
September 8,2011, notice of discontinuance. 

As required by 18 NYCRR 358-6.4, the Agency must comply immediately with the 
directives set forth above. 

DATED: Albany, New York 
11/23/2011 

NEW YORK STATE 
DEPARTMENT OF HEALTH 

Commissioner's Designee 
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· . 
Human Resources 
Admlnislration 

5i2 Oepartment of 
!:!!!!!!! Social Services 

NOTICE OF INTENT TO INCREASE, REDUCE OR DISCONTINUE 
PERSONAL CARE SERVICES 

09/08/2011 == ===~~~--------------~--~~~------~------~ CASE 1'1 UIVlat:rI 

NAME AND ADDRESS OF AGENCY/CENTER OR DISTRICr OFFICE 
NEW YORK CITy HUMAN RESOURCES ADMINISTRATION 
MEDICAL INSURANCE AND COMMUNITY SERVICES ADMINISTRATION 
HOME CARE SERVIC€S PROGRAM -
CASA3 

~ -!!!!!!!!!I 1---- 132 West 1251h St· 
5th.oa, 
New Yor/( NY 10027 

OR Agency Conference 

Fair Hearing Infonnalion 
and Assistance 

Record Acx:ess 

Legal Assislance Infcrmalion 

(800) 342·3334 

(212) 630-9897 

OFFICE NO. UNIT NO. WORKER NO. UNIT OR WORKER NAME 

Eliza Simpson 

TELEPHONE NO. 

CASA3 H-3 

This is to advise you that effective 0912212011 , this agency intends to: 

o INCREASE YOUR PERSONAL CARE SERVICES 
Your personal care services have been increased from: 
_____ hours per day, days per week to; 

_______ hours per day, days per week. 

The personal care servjces have been determined to be; 
o Level r (Environmental and Nutritional Functions) 
o Level II (Personal care, Environmental and Nutritional Functions) 
Your authorization period is from 10 __________ _ 

We rotend to lake this aclion because: 

o REDUCE YOUR PERSONAL CARE SERVICES 
Your personal care services have been reduced from; 
______ hours per day, days per week to: 
_______ hours per day, days per week. 

o Level t (Environmental and Nutritional Functions) 
o Level II (Personal care, Environmental and Nutritional Functions) 
Your authorization period is from 10 ___________ _ 

We Intend 10 take this action because: 

XI DISCONTINUE YOUR PERSONAL CARE SERVICES 
We intend to take this aclion because; 

(212) 274·5414 

Your huallh and safely canno! be assured with the proy;ston or personal C<lr8 services. After careful review 01 your medical record, i1 has been 
determined that your medical condItion is unslllble for Persona' Care SeNice purposes. A C:rtif..m Home Hea!lh Ag!!QCV would be 8 more 
appropriate service for)ilOUr 'leeds. Please contact Mr. James Afl:her at 212·665-4614 for fUi1herassislance. 

The law and/or regulation{s) which allow us to do Ihis are 18 NYCRR 505.14. 

SIGNATURE OF WORKER: JuIt; ~( 1IJ1Z 
REGULATIONS REQUIRE THAT YOU IMMEDIATELY NOTIFY THIS DEPARTMENT OF ANY CHANGES IN NEEDS, INCOME, 

RESOURCES, UVING ARRANGEMENTS OR ADDRESS 
YOU HAVE THE RIGHT TO APPEAL THIS DECISION 

BE SURE TO READ THE BACK OF THIS NOTICE ON HOW TO APPEAL THIS DECISION 

LDSS-4008 (2/05) 



CONFERENCE AND FAIR HEARING INmRMATlON 

CONl'flRENCF..: (lnfonnllll1l«tinl,! wilh WI>: Iryou Ihink Our deciSion was "1'0118 ar if you do nat undelSUlild Ollr dccision.please call ~* Heyward Dt 
2126666267. ~r.\vritc 10 U1I :01 Mcdic:ll Assistant'\: 1'rogram!I. clXlrCrtn~1: Unn. 132 Wcst 12SIh SI- 51h !loot New York. NY 10027, 10 annnst a meding. 
SuJn~lIm"'li Ihl~ .. U,,: f~ICl'II "'OIl' IQ sol,'c any problems you 111.1)1 have. W~ mcu.triIgC )'CIIIQ do Ihii mill When you U5lr. (or 0 fair hearinll. Thi~ is not Ihe way 
10 rc~u~~1 a r31~ he<lnng. If~ ask for" conf~,cnee. you are SliII end lied 10 a fllir h""ring. If)'CIU w.onllO hoIv" yoIII' bencfiu IXItMinue unclwtged (llid 
cOIlllnu'''t;) unul)oo ~..,. D falf hc:OIrln~ decision. you musl requcsl D rai, hearing itt lhe way described below. Rcad below for f.i. hcaring infarnlulKm, 

S'I'AT £ FAIR II[AIU'IIG· J)~lIdlln~ for Itequesl: Iryou "';)nllill! Stille to re"iclv our decision nboul)'GIIr Medienl ruai.lance yoo nluSlliok for a fOli'''c:aring 
",ilhi" (.0 daY" fr(lJn Iho: d111l tlf Ihis nalice. 

flow ro Rrnkulll Fj!ir !luring: You enn!lS1: for a fairhe:u'ing in wriling. by lelcpllDllC. in person • .". ova Ih~ II1lemn. 

Wrile: So:lIIl." copyorlhi. nol.il;C ClJlll/l/e/eel. 10 l~ Olr..,c of Adminislmiw ~Ielll'ings. New Yorio: Slale OlflCe ofTanpora'Yand Oisabilily 
A,,,slano:<!.I>,O. Bo>< III]D. Alb .. ny. New Vark 12201. Please keep a copy lor )loW>elf. 

""'Irllhonl'! (~OOI 342·B34 (PI.E,fS/:·IIA I'E nils NOTICE WITH YOU Jl'HtN YOU CAU.) 

Fa.: 5.:,d" copy Oflhis nalice 10 rill< number (5l~) 473·6735. 

Walk-In: D,;ng a cDp)"oflhis nolke ID tho: New York SI;I'" om"" or Tmlponuy and OillUbilily Assi,;l;RCe al: 
• l"I~lIn PI.1Ce, I~I float. Urooklyn, or 
• 330 Wc51341h SI=I. JnI floor. Manh~IL'n 

On-line: Compl~lc and send the online fl'qIli:l>1 form at: hnn·/Iwww.O!!/a.!\lalc.nyug.mblft.I!.!!JM).m 

If you rannot n::tth Ihe SI~!e by phone or Ihe InrcmcL plcuS\: wriu: 10 request a lai. ht"lJing before Ihe dt:adlinc: far requcstinga fair hearing. 

REQUEST FOR ,\ ~"AIR tlEARING 

I ''IlInl a rair hearing. This agency'" ""tian ............. 0IIiI bec.u.c:: _______________________ _ 

"rinl Name:: _ .. ____ • ____ .. _________ . CliseNumber: __ - __________ ~ __ _ 

Add .... "»: __ . __ ~ ____________ _ Te~~~~: _______________ __ 

SiJ;nalureofClieJlI! _________________________ ,Oole: ________________ _ 

you If A \'~: 60 DA VS FROM TilE D.\ Til: OF TillS NOTICE TO R~:QU£ST A FAIR H [ARING 

lI'yoII ,eqU"",,1 B Hlirbeuring. Ih~S!lI!e will_d you:t noIicc infonning YOII orlbe lime alld pJa"aflhc hearing. vou 11.1VC Ihe righl 10 be rcpn:scnltd by Ic:III'I 
caunso)l. a 'o:IDli\·e. a ITiend or OIlier person. or 10 rcprcsclU your.clf. Allhc he'aring you. your nllotnl!y or olher rCl)resl:nlllliw will h .. '-": Ihe op()Ortunily 10 JltCSCll! 
w"uen and elml evidence 10 dco'ltl1lSlt:UIl why lito: aCiioo ~bould 1101 be laken. as well D5 an oppmUmilY 10 queslion Dny pc:qons who appear Dllhe he:lring. Also, 
ynu h~.·c n 'ishl 10 brinl! wil""""CS 10 ~.k ill your fa\w. You sbook! brin&lo lbe ltearing any tloc urnenlS such as Ihl!i nllllco:, I"IY ~1Ubs, ~iJllS, medical bills. 
h""linlt hiUs. medic. I Y\.yilit;1tillll. !ellers. CIC, IIIDI nlD)' be helpful in prcstnling your eIlSe. If)'ou lleco..J WI inlCl}ll'Clcr.prcasc lIdvi",,1he SIDIO: whm you l'Cquesllhe 
h.",ing. 

COS"I'II'iUING VOUI( OENEFn'S: If)'01i fCquC5I. D fair balring befo.e Ihe eff"l;"c dDle .laled in Ihis lKlIicl!, you will conlinue 10 rCl:o:iYO your benefils 
unellangcd untillho: l~ir hea,ing decision i. issu..:d. Howcvo:,. if you 10501 Ihc fuir hearing. we Inay ,ecover Ih. cQSl of nny Medical Assislance benefits illS I you 
should 1101 lin\/\: n:c~ivcd, If yo II wanllo DYOid Ihi~ JIOSSibility. cbc~k Ihe bo~ below ID indical" Ih.t )'OU dQ lIot \YlI/II Yellll Did conlima;d. and send Ihis page along 
.. ilh )'Ollr he,orin!! ,cqucsI.lfyuu d" t1lcck Ihe bOIr.lbe nc:liondcsaibed above 'viii b: l<oko:n DIlIht' effeeti'-":dal~ li.led above. 

I ;tlln:~ 1<> h;ave IhCt acliolllUk .. 'D on Illy Medical A'$l$UIncc benelil •• os dcso::ribcd in Ihls IlOlic~, prior 10 !he is.~lIIII1ce of lhe: fatr hc-.lling deeision. 

LEGAl. ,\SSIS'I',\SCI:: Ify .. u ... 'Cd free Icpl assi.um"". )'UlllI1ny be IIble loobl"in such lI.\sislance by colllaclillJ! your kx:lIllcgal Aid Society. OIher h:gal 
~d"llCmc ll'uuP. or by ~ht:clciIIU )'OOr Yl:llolY Pagel! under "Llnrycrs." 

TO OBTAIN DOCUMENTS FROM TilE IIUMAN RF.80lJRCES r\DMINIS'rRATIO~ (liRA) FOR YOUR FAIR IIRARINC, Prior 10 your hearing dille. 
IIKA can pruvide y<lU \\'ilh free copies orlhe docurnenl5 rrom your case liIe which HRA will present alllle rair Ileann8- or, .. doc. doc:umcnls Iiom your file which 
)'<IU 1I1;~~ )'<IU may need 10 pn:pa~ (or )'aur rair hcaring, To requew doc:umenlS ror your fair hearinll' you may; ru )"our request (212) 63o.989752B mllll )Wr 
"'qUO:M lu lho: II RA Mcdic,lid Fuir IIC:lring Oi\' .. ioll, Ri"erD Liaison. llO W.)<I1lt Sirtel. Thild Floor, New York IDOOI.QB. rllD (212) 643-3697. You InUSI 
inclUde your !hi. hcnring number wilh )'OUr requc5t. 

Arrr.NTION: Childrm under 19 )'C1I1'!! ofuJ,-c who are nOI eligibl~ [or Child Ifealth Plus A or olher heallh il1Sllnllll:e may be eligible for Ihe Child licallh Plus B 
In.un1l'.c Plan (Child He"lIh PIII~ AI. The pion provide:; ho:~llh eu'" in.umnc!: for child .... "'. enll 1·800·S2l-~ for intormalian. 


