
STATE OF NEW YORK REQUEST:  February 13, 2007
OFFICE OF TEMPORARY AND DISABILITY ASSISTANCE CASE #: 

CENTER #:  67
FH #:  4727822H

______________________________________________________
:

In the Matter of the Appeal of
:    DECISION

         AFTER
:        FAIR
     HEARING

from a determination by the New York City :
Department of Social Services
______________________________________________________:

JURISDICTION

Pursuant to Section 22 of the New York State Social Services Law (hereinafter Social 
Services Law) and Part 358 of Title 18 NYCRR, (hereinafter Regulations), a fair hearing was 
held on March 20, 2007, in                           before Vincent O'Connor, Administrative Law 
Judge.  The following persons appeared at the hearing:

For the Appellant

                        , Appellant

For the Social Services Agency

Regine Ehigiator, Fair Hearing Representative

ISSUE

Has the Agency acted correctly with respect to its August 21, 2006 determination to reduce 
the Appellant’s Public Assistance benefits because her household had earlier received a $386.31 
utility advance?

FINDINGS OF FACT

An opportunity to be heard having been afforded to all interested parties and evidence 
having been taken and due deliberation having been had, it is hereby found that:

1. The Appellant has been in receipt of Public Assistance benefits for her sixteen-month-
old grandson.  Appellant herself receives Supplemental Security Income (SSI).
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2. On August 21, 2006, the Agency sent a Notice of Intent to the Appellant setting forth its 
intention to reduce the Appellant’s Public Assistance benefits because the Appellant’s household 
had earlier received a $386.31 utility advance.

3. On February 13, 2007, the Appellant requested this fair hearing.

APPLICABLE LAW

Section 22 of the Social Services Law provides that applicants for and recipients of Public 
Assistance, Emergency Assistance to Needy Families with Children, Emergency Assistance for 
Aged, Blind and Disabled Persons, Veteran Assistance, Medical Assistance and for any services 
authorized or required to be made available in the geographic area where the person resides must 
request a fair hearing within sixty days after the date of the action or failure to act complained of.  
In addition, any person aggrieved by the decision of a social services official to remove a child 
from an institution or family home may request a hearing within sixty days.  Persons may request 
a fair hearing on any action of the social services district relating to food stamp benefits or the 
loss of food stamp benefits which occurred in the ninety days preceding the request for a hearing.  
Such action may include a denial of a request for restoration of any benefits lost more than 
ninety days but less than one year prior to the request.  In addition, at any time within the period 
for which a person is certified to receive food stamp benefits, such person may request a fair 
hearing to dispute the current level of benefits.

Regulations at 18 NYCRR 358-3.7(a) provide that an appellant has the right to examine the 
contents of the case record at the fair hearing.  At the fair hearing, the agency is required to 
provide complete copies of its documentary evidence to the hearing officer.  In addition, such 
documents must be provided to the appellant and appellant's authorized representative where 
such documents were not provided otherwise to the appellant or appellant's authorized 
representative in accordance with 18 NYCRR 358-3.7.  18 NYCRR 358-4.3(a).  In addition, a 
representative of the agency must appear at the hearing along with the case record and a written 
summary of the case and be prepared to present evidence in support of its determination.  18 
NYCRR 358-4.3(b).  Except as otherwise established in law or regulation, in fair hearings 
concerning the discontinuance, reduction or suspension of Public Assistance, Medical 
Assistance, Food Stamp benefits or Services, the Agency must establish that its actions were 
correct.  18 NYCRR 358-5.9(a).

DISCUSSION

At the hearing, the Agency cited the Statute of Limitations, and asserted the Commissioner 
lacks jurisdiction to review this matter, since Appellant had not sought administrative review 
until February 13, 2007.  The Agency noted this exceeded the 60-day limit allowed.  Appellant 
credibly stated she was diagnosed with cancer during this period, however, and this prevented 
her from earlier requesting the hearing.  Not only was her testimony detailed, spontaneous, and 
consistent, but Appellant also introduced medical documentation to support her statements.  
Appellant’s testimony was convincing.  The Statute of Limitations is tolled.
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Next, the evidence establishes the Agency sent a Notice of Intent to the Appellant, dated 
August 21, 2006, advising the Appellant it had determined to reduce her household’s Public 
Assistance benefits because it had earlier received a $386.31 utility advance.

Although the Agency was duly notified of the time and place of the hearing and introduced 
some evidence, it failed to produce documentation showing Appellant actually had received a 
$368.31 utility advance, as alleged.

With respect to the Agency's determination to reduce the Appellant's Public Assistance 
benefits, therefore, the Agency failed to meet its obligations under 18 NYCRR 358-4.3(b) and 
failed to establish its determination was correct pursuant to 18 NYCRR 358-5.9(a).

DECISION AND ORDER

The determination of the Agency to reduce the Appellant’s Public Assistance benefits 
because her household had earlier received a $386.31 utility advance is not correct and is 
reversed.

1. The Agency is directed to withdraw its Notice of Intent dated August 21, 2006, with 
respect to Appellant's Public Assistance benefits.

2. The Agency is directed to continue to provide Public Assistance benefits to the 
Appellant.

3. The Agency is directed to restore Appellant's Public Assistance benefits retroactively to 
the date of the Agency action.

Should the Agency need additional information from the Appellant in order to comply with 
the above directives, it is directed to notify the Appellant promptly in writing as to what 
documentation is needed.  If such information is requested, the Appellant must provide it to the 
Agency promptly to facilitate such compliance. 

As required by 18 NYCRR 358-6.4, the Agency must comply immediately with the 
directives set forth above.
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DATED: Albany, New York
03/28/2007

NEW YORK STATE OFFICE OF
TEMPORARY AND DISABILITY ASSISTANCE

By 

     Commissioner's Designee
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NOTICE OF CHANGE IN GRANT OATEIFECHA: 

A-I0 DE BENEFiClO - - 08/21/06 
CLIENT COPY 

CURRENT GRANTlBENEFlClO ACTUAL: 
$54.50 

I 
J 

NEXT GRANTIPROXMO BENEFIC10: 

$91.80 

I 
DATE AMOUNT . 

- ,,,,, 
. . . .  . 
. - . 

, 

I l ; : 
. . s-. . . 

. . , , 

- , 

i 
. . .  

: : 
*. 

. , 

. 

. 

. . 
. . 

. 

.. 
: , . . 

. . .  

. .  - . a ? ,  

. 2 
, . 

. . 

, . . ; ' . ; 

. . 

. 

. : 

. . .  

. . .  . . . . . . .  ._ U T I L I T Y  ADVANCE 10/15/03 $ 3 8 6 . 3 1  F C  
* * - 

S E E  ENCLOSURE FOR UPDATED F A I R  HEARING/CONFERENCE * * 
. ,.. -. . : . .  . .  >... .-.. . ... . . . .. > .. . * . _  < . .  .* * .'.; ,i.,INF.ORM.qT-X.ON .,,;> . . . . .  .: : 5 ,? ,.: ,..;y<I..:; .:.:'.. :. .:,,. i ; : .$$, ,: .*.. ..: .: : ..?:+";: >:' :,* ,;>,;:, ,, ..,.-: ~ ..-. . ,,:.. 1 . . _ .  . * *  ,.. , 

,: ON '.,Q g./30'1~;o~x: .,: Y O u ~ ~ i ~ s E ~ M f , ~ M o N T H L Y :  G'KhsJT .WILL ijh. CHAN'&ED . ~ $ O { ~ ~ ~ H E ~  :::,: - ..... >. . .;.....,..ti-; . . . .  : , A M O V ~ S . H O , ~  ;;A?OV$;BECAUSE OF THE' ABOVE LISTED OVERPAYMENT. '' 

4. 

-,:.': :. ...~. ( k o ? ~  .- .- :.) F . $ ~ o ~ ~ : c u $ ~ E ~ T ~ ~  GRANT .: &..% IS-;:EELOW . $2 5 0  ; . THE';RECQTJPME'NT,~ - *,_ _. W I ~ L  . . 

.:... NOT , , . ;.. :.;ST.KRT;.~OW . . . . . . . . . . .  . , .., !:; . I .:, ~ ~ i g ~ ~ ; w ~ ~ ~  . . . . . . . .  ?. ,:-;...-- S T A ~ T : . W H E @ ~ E  z-,. .................... '. . :.:YOUR .......................... GI~~T;~~IS'~~.I&?RELSED -.i.,3._-._ A _I: _I-.. . ) ..... : . . .  :ji: .+ 
. . . . . I . . . . . . .  . , ,  .. , . . . . . . . . . . .  : . ' 5  ..<: i ' r ' - . .-  . . .  ... . - . - -<)':; " : ; , * -",' ,;".. )i~.... ir . - : . I  ., .:~ , .- . , : ~::~<:~.b.~..~<.'~.;..~': 9 . : . . . . . .  ,+.- :>;.-.:,.:, 7.. . .  . . . .  . . . .  . : . . . :  ., . . .  : - . . . . .  . .  . . .  . . . I  . ;> ..'>.. . . . . .  ..:: '.? : ;. . . -i ' ' ' : .  . . . .  . . 

... .... . .. . . . . ' . .  . . . . .  . . . . .  . . . . . .  . . . . . . .  . . ..'.'..I . . .  . . $;:> ..- v ; . '  . , : , : . : . . : 7 . -  , ,  . . .  " ' ' ' 
... - .  - '.,',. ;..:., :,;: ' ...... x t , ;  .,,-,,, :.:; ;:.;.. ,..;:. .......&.... ; ;~-;.:-.~.!~- .:.o . . .  . .  1 . +  

. , T~',.. " -: :, -. .-.: % .;-. ' . - . 
THIS ACTION IS I N  ACCORDANCE: WITH;;A. ~~.N,OTICE{S),:, O F  ..INTENT -TO., ' .I- 

REDUCE PUBLIC ,ASSISTANCE I' SENT TO:YOU. PREV~OWSLY '~OR~'IN"~~CCORD~NCE '' 

; . w~IT&::~,' . t ~ ~ ~ ~ ~ ~ L ~ ~ ~ ~ ~ g ~ ~  .. OF REDUCTION I s IGNED' . . . .  B Y ~ N O U  PREVIOUSLY. ' . , . . 
. . . .  ...... . . . . . .  - : , , c ,  :'.:,-L. J. $,. - .' - ,em': ' ,.L+ ,,:..f.:; .-...*.:.. ' * ,  ' V *  . . .I, . 

. . . .  .., .  . . . .  :.,.; $..v.,. ,,; ..f..'_- a. L1< 1.; '.lr'.Cb .,,.::.: - : . . . . 
' :TH~.:. ,AMO~JNT OF T H E " ~ E D U C T I O N  R E P R E S E N T S ' I ~  P E R ~ E N ?  O F  YOUR - '. : 

, .  . ': . . . . . . .  HOUSEHOLD ,NEEDS. . . . , . , . - . . . . . ,.- . . . . ... . _ l i .  . . . . .  . . . . 
.:., . -  . - , . ,  . . .  . .. ...... . . . . . . . . . .  .. . - , . .  .. .. ,;? .,,>, .,,;., .,?? :,,: ;.,$+ ,.: ::. #.' .: : . . .  ?: ,< .,.- ~: :,. :..; . = ,,G ,:;;.;:c :. ,- ;i . . . . . .  ) . . .  - : 

. . . . . . . . . . . .  , . !  ,:< . . .  . .  , ... . :  + ,  , . . . . . .  - . . . . . . . . .  L .  . ::.. . . .  ~, . ........ . . . . . . . . . . .  
:,,. ,: ( . 

. . ~.:, ; . . .  . , .  . . . . . .  . '. ' 
> .  

I , . .  
. . 

. .  WHEN THERE :AR@ N O  LONGERANY I ~ ~ ? ~ ~ ~ ~ ~ ~ ~ ~  ON RECORD;. YOU, .; . . , .  ;. . .  - .  
. . ,  . 

... WILL<REC,PXV$ . : ,_. . ..:.,. . :;A'.:  NOT ~ q ' j  oE: COMPLETED,. RECOUPMENT!.. . -I::;' . ' .  '.: :;:. : . . . .  . . ' . . . . . . . . . . . .  .: . . . . .  . . .  . . . . .  . , .  .: ,I.., ..,::+ . . . . ....... " 

' , ,  ',: .? .:- . ,  . . . .  : , . . .  . :  . . .  . '  . . . . . . . . . . . . . . . . .  . . ..?, ' . I . , ,  . . . . . . . . . . . .  
. . 

. . . .  . .. ; + ;. ' , . '.' ._. ., _ _ il 
. . - 

-.A : a : , 8 . . . .  . . 1 _ .  

~ . *  
. ; +r- ' ,  . . . . . . . . . . . .  . .. . . . . . .  .: .... ,.i.. . . .  C. ' .  : .' F E C ~ ' . , , -  . . . .  I.,: .-:;$: ~ ; W I T , I D ~ ,  ,$f: :. 1 ; .  . . . . . . . . . . .  . ,. 

I .  . . , A D E L ~ T O ' D E  GAS~ELECTRIC;IDAD ,. 10/15/03 : .$386.31 
: .  ' . . . .  . . *..*: VEA. LA HOJA" INCLUIDA PARA LA INFORMAC~ON MAS RECI&NTE * * '  

. I  ' .  
......, . . . ,  .. .... ..*:*ri::Y;.,.,.::.so~q~ ; wyi-: CONF~R~NCIA/V~STA,,~IMPARCIAL , ; ;.:, ,:; :, *,.:, ! ; :. 1 ,.* * .- ~- 

. '+. : ~ N : . ~ : D ~ O ~ E $ E F . ~ C I O  . SEMI - MENSUAL . SERA .CAMBIADO. .A--%A: CANTIDAD 
.' . -PRO~ORCION~.DA.  ARRIBA.' D E ~ I Q O  .AL SOBREPAGO INDICADO. ARRIBA'.' (NOTA : , , 

s,c'su B~NEF?CIO. ACTUAL ESI'MENOS. . . D E  ' $ 2 . 5  6 ;  EL REEMBOLSO: NO .. . 
.:: ,,... . r  ....".....c;k..>._b;..-. . -.&!.-..; . . . . . .  ....... -I . 

. C O M F ~ ~ : @ ~ ~ ~ ~ ~ , ; ; L ~ ~ ; ~ P ~ ; : - E ~ ~  :?L' MOMENT0 ::EN: Q U E ~ ,  S U , E N E F ' ~ . C ~ O  :--SEA . : . . . . . . .  . . . .  .... 
,' AuMEN~AD~;:i,);,;(. ;"., : , "!$ .:, , ' : '  . ‘  . . :.; ,+:' 

'.. v':, - '. ,:...,.., . 
, . , ,. - < ~ -  v> .. ,-,: ..,r.,2. :? ,.,> ;2y;{. *y.  x.::::: ,:k:L, ;-;,:: / . ~ 

I r :. : . ,' 1 , 
. .  . , , - . <" *-*'.: >.';,$ -.xa- ;,,, .:. E- . . -F><:' ;;: ,;., ;..; , - m,'> A 'd', 

' . . . . . . .  b . , . . .  . . . . .  . . .  . . .  .:'.:. 2 ;, ;: .:. ,.: . , _ ~ * _ .  . ,  4 ,  - .  
- E S T A ~ . ~ ? C . I O ~ ~ ~ ~ ! E S  : b ~  'ACUERDO ,,CON EL..; ; [PA,  IN+EN@i,DE,;pEDhCIk;Su . . . . .  .,.> .>., ,.:,;f-..- . -. . . .  

. , . . ~ ~ ~ ~ f ~ ~ ~ ~  :,pfj~&Ic~.l ' ; Q ~ E  ,, LE " FUE '$~,-j--b PkEVj,mgN& ). O*':D~:.(ACUig& , .. :' .. 
CON..EL ' , I  RECONOCIMIENTO : DE ..REDUCCION ! , QUE'.USTED F'I'RMo,. . . .  PREVIAMENTE. ,. ' -  

. ~ .  . . : .  ;; 
, . . . . . .  . . . . :  I. :. . . .,>', :: ; ( . . ...... , . , 1. " -: 

. . ... . . . . .  3 , ,  . .  . .d : ..':I . ,,< ..;. .I . 
. :. L A ~ C A N ' T I ~ A D : R E D U C I ~ A  REP~ESENTA 10 FOR CIEN.DE . L A S  :. .: 

. . . . .  . . . 
. . .  

.- N ~ C $ S I D A D E S , I D ~ , ~ S U  i H O G ~ R .  :: , . . ,. . - .  . . , ' .. , . - . : .  . . .  . 
... ?:>< : -::: < .,!,. ;!..; .. - :,, 1. " . . ". . . . .  . . .  . . "1 ' ' I :  , . ,  , .  * .  . . -,. . . . .  . . 

. . . . . . . 6 .  , .., . 1 .. ' . . . ' .  . . . .  
",,:'.. :..;. , q . . G 2  ..:,..: . . ; . . . . . . . . .  . . . . ; . . . . . . . . .  : .  . . . . . . .  - . ;  - . . . . .  . . . . .  

'CU~~~D:O"YA"NO QUEDEN R E C U ~ ) E ~ A C I C P ~ E S  EN SI-7 C M O ,  T.JD. R ~ & R A  
UN': I:AVISO -nk '.TERMINACION DE .RECUPERACTON :. '.. . .  . 

-u4.$+r,i-+ . . : ,A:$ .. :1:1'e*r-3-~2:-I~.-<.mstre ..+: . . . . .  : . . . . .  -~--irn--:.~.~.-~\ ..A- ;:; >-+.--..; & .,y?>.:.t-r w,c, L--.*...--, . . . .  ., . . ,  . . . . . . . . .  . . . . 
' ,  . . 



631.3 REDUCTION IN YOUR PUWIC ASSISTANCE GRANT MAY RESULT IN AN INCREASE IN YOUR 
F W D  STAMP BENEFIT. THIS INCREASE IN FOOT STAMP BENEFITS WILL CONTINUE UNTIL THE 
RECOUPMEKT IS COMPLFTED. UPON COMPLETION OF THE RECOUPMENT, YOUR FOOD STAMP 
BENEFITS WILL BE DECREASED AS YOUR PUBLIC ASSISTANCE G M  IS INCREASED. 

I If you believe we should nor mke the above mion, you should request a Statc fair h c h g  : 

( 2 )  3y sendiug a copy oi this notice to Fair Hearing Section, New York Sure kpnttmeni of *~i;rl Services, FO. 
Box 1430, Albany, New York I 2201. 

I You must request a hearing within 60 days of the date we lntrnd to reduce your public assistance. 

If you q u e s t  a falr hearing n notice will be sent to you tetl~ng you the tlmc and phce of the hearing Y(XI can be repwwnred - 7 7- by an anamq or other reprrsenntiveYou or your repiescntlltive cur present wrinen aod onl evi&nce to show why wc - - - 
should nut reduce your public assistance p n t ,  as we11 as the chance to question any p m a s  who a p p r  at the hating 
and present evidence awnst you. You can bring witnesses to spent in your hvor.You should bring to the hearing an). 
documents such as paystubs, mat receipts, medical bills, heating bills, childcare expcms, etc., that may be IlelpfuI in 

-- - supporting your ase.You have the right to see the entire content5 of your file before t h  hearlng. - - - - -- 
LT' you think you need legal assistance tbr your conference or hit hearing, you may tw able to obnin it fire if you canrlot 
afford a iawyer by contacting a W legal aid or legal xrvicm office. 

i ESTA REOUCCION EN SU BENEFlClO DE ASISTENCIA PUBLICA PUEDE RESULTAR EN UN AUMENTO 
EN SUS BENEFlClOS POR CUPONES DE ALIMENTOS. ESTE AUMENTO EN SUS BENEFICIOS POR 
CUPONES DE ALIMENTOS CONTINUARA HASTA QUE EL RECUPERAMIENTO SEA COMPLETADO. 
DESPUES W E  SE TERMINE LA RECUPERACION, SUS BENEFlClOS POR CUPONES DE ALfMENTOS 
SEWN REB&JADOS Y SU BENEFlClO DE ASISTENCIA PUBLICA AUMENTADA. , 

. 
USLa3 TIENE DEREZHb A IN4 AUDIENCI[A IMPARQAL SI NO m A  DE AiXERIW CON N U E ; !  DECXSIOh'ES 
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