STATE OF NEW YORK FELIX INFAUSTO

DEPUTY COMMISS1Q0NER
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Mrs. Emmazine Lindsay - )
£oopsd T ; &y of Stat
Bure u of Miscellaneous Records : Secrsis.y of Stata
Department of State h
162 “ashington Avenue
Albany, New York
Dear drs. Lindsay:

Znclosed herewith for filing is the originel and thress conformed copies
of the following changes in the Official Regulations of the State Depariment
of Social Services:

Fart &4 - Complaints, Appeals and Fair Hearings

(Repealed)

351.28 - Proposed discontinuance, suspension or reduction of grant;

{Repealed) prior notice to recipient; additional local review and

subsequent' determination

358 - Fair Hearings
(Repealed & New)

Very truly yours,

\ /\"Z/Z/CZ /‘//L/,&(L,L/,j;

FELIY INFAUSTO
! Deputy Commissioner
for Legal Affairs
AL

Encs. ‘ ‘ , ‘ _) (LNVQlQ /{g14;;u.u<f,(
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; | - STATE DEPARTMENT CF SOCIAL SERVICES
. \ : N

ALBANY, NE& YORK

)

Pursuant to the provisions of section

section &3 of Chapter 110 of the Laws of 1971, I, Barxy L. Van

Services Law, and

Acting Come

missioner of Social Services, do hereby amend in part, as hereinafier indicated,

Chapter I and Chapter II of the Official Regulations of the Stat

Social Services, effective April 22, 1972.

Parts 84 and 358 and section 351.26 are hereby REPEALED.

Subchapter B of Chapter II is hereby amended oy adding  thereto
Part 358 thereof to read as follows:

PART 358

FAIR HEARINGS
Section 358.1 Federal categories; home relief. The State Depart
will consider all complaints and appeals and requests for fair
of the eligibility requirementis as set forth in the Social Sexv
of the State Board of Social Welfars and the regulations of the
II of this Title], the pol;c;es governing the administration of
the districts involved and the reasonable application of discre
properiy c~erc1sea by social services officials.

Definitions.

358w2/(a) Appellant. An applicant or recipient who requests a
termed an appellant.

Social Welfare

iy

(b) Board. Board means the State Board o

a new Part to de numbde

(c) Commissioner. Commissioner means the State Commissioner of

(d) Department. Department means the State Department of
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Social Servic

Services,

(e) Fair hearing. Feir hearing is the procedure by which an'applicant for or
recipient of public assistance and care or services may appeal to the Commissioner from
hearing <thereon.

~
Fogiagty

certain decisions or actions of a social services official and have

(f) Hearing officer. Hearing officer mea
department exclusively to conduci hearings for the commissioner

{g) Part

tie The parties 10 a
services offici

. fair by
i whose decision or action is being reviewed.
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ic Social services official means the county, citiy

or town afficial respon51ble f e administration of public assistance and care.

The term shall also include the Director of the Bureau of Mental Health Affairs or the
head of any other bureau of the department to which is assigned responsibility for
furnishing public assistance and care to persons in family care on conditional release
from an institution in the State Depariment of Mental Hyglene in accordance with the
provisions of section 138=a of the Social Sexvices Law and responsibility for
furnishing medical assistance for the needy to eligible persons who are 65 years of
age or older who are patienis in State hospitals for ihe mentally disabled oxr for

the treatment of tuberculosis in accordance with the provisions of subdivision 2 of
section 365 of the Social Sexvices Law, ' ‘

(h} Social services of als
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. Gi

i
0

r hearing. Every applicant

358.3 Informing applicants and recipients of right to fair
and recipient shall be informed in wrltlrg at the time of application and at the
time of any action affecting his receipt of assistance oxr services: (a) Of his

right to a fair hearing;
(b) Of the method by which he may obtain & hearing;

(¢) That he may be represented by legal counsel, or by a relative, friend, or
other spokesman, or he may represent himself; and

the avallao$11»1 of the commun&ty legal services available to assist nim
hearing.
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358.4 Right to a fair hearing. The following per
nearing: (a) Applicants for or Iecipients of aid
aged, blind or disabled, medical assistance ior
veterans assistance on the following grounds

sons shall be entitled to
o 4

a f
to dependent children, aid to
needy persons, nome relief or

PYEESN

(1) deniazl of assistance;
. (2) failure to determine the applicant's eligibility and, if found
eligible, to issue a cash grant or authorize medical assistance within 30 days from
the date his application therefor was made;

(3) inadequacy in amount or manner of payment of assistance;

(4) discontinuance or suspension of assistance, in whole or 1in pari;

rh
(SN

(5) objections to depariment policy as it affects the applicant or

recipient’s situation; and

23

(6) any other grounds affecting the applicant or recipiant's entitlement
to assistance or the amount thereof or the time of payment thereof, including, but
not limited to, determinations of employability where asslstance has not been dis-

continued or reduced.

(b) Applicants for or reciplents of aid to de
blind or disabled, home Telief or velerans assista
of cnild welfare services, dn the following grounds:

~
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pendent children, aid
nce, and applicants §



- (1) denial of an application for anv s

. - oL ¢ - any service required to be provided
by a social services official in accordance with a applicab le provisions of law,
rules of »he Doqro or regulations of the department; o E :

(2) discontinuance of any such service;

. (3) a determination that an applicant or recipient must participate
in & service program, oOr.

{ AN s -\'vu ¢ o] ) [ : ~ 2 .
) \4) a determination which failed to take account of a recipient's choice
of service program. '

{c¢) Applicants for ox part;cip nts in the food stamp program on the following
grounds:

(1) denial of authorization for participation;
(2) failure to determine the applicant's eligipilixy and, if found
eligible, to authorize participation within 30 days from'the date of application

therefor was made;

A s D 3 . ~ P 3 . s 1.
(3) inadequacy in the extent or manner of authorization for participation;

(4) discontinuance or suspension of authorization, in whole or in part.
353.5 How request for a fair hearing is made, withdrawn or abandoned (a) Any clear
written or oral communicat on to the depariment by or on behalf of an applicant or
recipient requesting review of a social services official's decision, action or failure
to act shall constitute a request for a fair hearing if made within oO vs atier the
action or failure to act complained of.

(b) The freedom to make such a request musi not be limited or interferred with
in any way, and emphasis must be on helping the appellant to submit and process his
request and in preparing his case, if needed.

{c) A request for a fair hearing shall not be denied or dismissed except where
it has been withdrawn by the applicant or recipient in wriiting, or abandoned.

(1) A request for a hearing shall be considered as withdrawn only upon
Teceipt of a written statement from the appellant or his representative, or upon
a statement on the recoxrd at the hearing.

be considered abandonéd if neither the
appellant nor his representative appears at the time and place agreed upon for the
hearing, and if, within 10 calendar days a
department as to whether the appellant or his
action taken on his request for a hearing, no

(2) A request for a hearing may
<
f

ne mailing of an inquizry by the
epre senuatLVe wishes any further
eply is received by the depariment.

(3) In the event the appellant informs the social services officia
that he is satisfied and no longer wishes to pur 1s request for a falr hea:
itt

i
he shall be advised that he must address a writiten withdrawal to the depariment



358.6 Group hearings. Where two or mome appellants request fair hearings and the

sole issue is one of objection to department policy, such cases shall be consolidated
and decided by a group hearing at the request of the appellants or they may be
consolidated by the department withoui such a request. EZach appellant has the rigni

to wi»ndra: from the group hearing and have an individual hearing.

358.7 Referral of request to social services official° The deparitment shall send
prompily a copy of the request for a fair hearing to the social services official
0i the appropriate county, city or town.

0 ion when

8.8 Continuation of assistance paymenis and medical assis t
i e, suspend

35
fair hearing is requested. (a) In cases of any proposed ac
or

reduce assistance paymenbs or medical assistance author

adequate advance notice thereof detailing the reasons for
be sent to the recipients. Under this requirement: .

(1
s
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the action i

(2) "Adecguate advance notice" means a W
details of reasons for the proposed action, expla
right to conference, his right to request a |
under wnich assistance payments or medical as
if & fair hearing 1s requested.
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ent shall be given the opportunity
to speak for h T be represented by legal counsel or by a friend or other
spokesman,

(2) The opportunity for a conference shall not in any way diminish
the recipilent's right to & fair hearing.
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In cases in which there is a request for a fair hearlng within the advance
i .

c)
no per od.

e fair hearing decision is
blished pollc¢es for issuance
urnment of or fails to appear

\ .
(1) Assistance shall be continued until
rendered and through a period consistent with th

of payments except when the recipient requests an
for the hearing without good cause.
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(2) The department shall prompitly notify the aporop*xate social services
nd the recipient when a request for & fair hearing has been made which

hat assistance be continued.

1 in cases of proposed discon-
en a social services oificial

f assistance, he or his designee
view, or cause to be reviewed, the

358.9 Responsibility of the social services officia
tinuance, suspension or reduction of assistance o
proposes to discontinue, suspend or reduce a gr

who has the appropriate authority, shalls (a) =
proposed action and determine its correctness;

(b) if, after the review, it is decided that the proposed action would be
correct, send, or cause to be sent, a notice of the proposed action, as defined in
Section 358.8(s)(2) of this Part, to the recipient at least 19 days before the
date the action is to be taken, on forms required by the depariment;

(c) send a copy of such notice to the department at the same time the notice

t to the recipient; :

) within 48 hours after receipt of no ation from the depariment of
air hearing, send to the appe is representative and to

es of all documents to be submitted into evidence &t the hear

proposed action; ‘

)

iy
i
ing in

e) immediately upon notification from the department that assistance mu
b tinued until the fair hearing decision is issued, take such action %o
that such assistance shall not continue for more than one payment period af
the fair hearing decision is issued;

(f) take such action as is necessary to assure that an appropriate repre
of the agency will appear at the hearing with the case record and a f owrl
summary of the agency's case and be prepared to present evidence in support o

<
i

proposed action, including: the appropriate case number and the appl*cablc o
iblic assistance or care; the names, addresses, relationsh

\

or catedories of
ages of persons affected; the decision or actlon wh
for the fair hearing; a brief description of the fa
supporting such decision or action, including ident
visions of law, department regulations znd spproved
support & dhe p;oposed actiop; the relevant budget or
services district for the person or family.

ch prompted the reguest
s v¢dence and reasons a
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(g) take such action to assure that the person who made the determin
to discontinue, suspend or reduce assistance, or who &5 responsible there
hall appear at the hearing.
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e held at 2 time and place’
g into account circum=

358.10 Time and place of hearing. The hearing shall b
kin
nt to travel to the regular
P
“10
T

1
convenient to the appellant as far as practicable, ta
stances such as the physical inability of the appell
Tt n for the appellant and
ther costs and expeﬁd;»u;es
y the socxal services official.

[«
hearing location. If requested, necessary transportia
his representative and witnesses, child care and othe
reasonably related to the heaAlng shall be provided b
358,11 Notice of Hearing. At least six working days prior %o the date of the
hearing, written notice thereof shall be sent to the pariies and their representatives.
The notice 0o the partles shall inform them: (a) of the date and place of the
hearing and the appe$lant's right to & change in the date and place of the hearing
where necessary;

(b) of the appellant’s rights with respect to transportation and other costs
and expenditures; ‘ '

tance may continue until the

(¢) of the circumstances under which fair
requests an adJourwmen» or Yalls to

ich 3
nearing decision is issued where the recipien
appear for his hearing;
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(d) of the manner in and means by which adjournments may be reguested and
granted; :

(

o,

o®©

) of the issues which are to be the subject of the hearing;

of the manner in which the hearing will be conducted;

P
b

(g) of the right of each party to be represented, to testify, to produce
witnesses, to p¢esent documentary evidence and to examine opposing witnesses and
evidence.

358.12 Examination of documents before hearing, examination of case record before
the hearing. (a) If copies of the documentary evidence which the social services
official plans to use at the hearing have not already been provided to the appellant
and his representative, an opportunity to examine such documents, if requested,
shiall be afforded the appellant or his representative, who shall have appropriate
written authorization, at a reasonable time before the date of the hearing.

(b) The recipient or his representative, who shall have appropriate written
authorization, shall be afforded an opportunity to examine the case record at a
reasonable time before the hearing in accordance with and to the extent permitted

by Section 357.3(c¢) of these regulations.

near .L"lg

358.13 Hearing Officer. The hearing shall be conducted by an imp al n
th action in

ar
officer of the depariment, who has not been involved in any way-wit
gues tions

ti
th



35844 Powers of Hearing Officer. The hearing officer shall have all the powers
conferred by law and regulations of the department to require attendance of
witnesses and the production of books and records, and to administer oaths and to
take testimony. \ : :

358.15 Who may be present at hearing, auLho¢1za»¢o1 of representative. (a) The
appellant, his representative or representatives (who may be atbo*neys or other
persons representing him), counsel or other representatives of the social services
official, witnesses of both parties and any who may be called by the hearing officer
-and representatives of the department may be present at the hearing, together with
such other persons as may be admitted by the hearing officer in his discretion with
the consent of the appellant.

(b) An individual or organization, other than an attorney, representing an
appellant shall have an appropriate written authorization, unless the condition of
the appellant makes it impracticable for him to execute such authorization.

) The hearing officer shall
bing the nature of the proceeding,
be conducted.

358,16 Conduct of hearing = rights of partiesq (a
prebldeu He shall make an opening statement describ
the issues and the manner in which the hearing v ll

(b) Technical rules of evidence followed in a court of law shall not apply,
ria

1
but evidence must be relevant and material.
(¢) Each party has a right to be represenﬁed by counsel, or other represent-
ative, to testify, to produce witnesses to testify, to offer documentary evidence,
- to cross-examine opposing witnesses, to offer evidence in rebuttal and to examine
any documentary evidence offered by the other party.

have the right to examine the

t or his representative &ll hav
permitted by Section 357.3(c¢) of

(d) The recipien sh
rdance with and to the extent

case Tecord in acco
these regulations.
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(e) When the hearing involves medical issues, provision shall be made to
obtain a medical assessment other thanthat of the person(s) involved in making the
original decision from a source satisfactory to the appellant and made part of the
record, if the hearing officer or the appellant deems it necessary.

(f) The hearing may be adjourned oy the hearing officer for good cause on his

own motion or at the request of either party.
(g) A verbatim record of the hearing shall be made.

358.17 Examination of record after hearing. The record of the hearing, including
the recommendations of the hearing officer, shall be confidential, but it may be
examined by elther party or their Aepaesenbatzves at a place accessible to them and
at a reasonable time.

358.18 Decision after hearing. (a) The fair hearing decision shall be made and
issued by the commissioner on the basis of the hearing record including the
recommendations of the hearing officer which recommendations shall be based exclu~-
sively on evidence and other material introduced at the hearing., It shall be issued



rring is received by the depsritment. . However, such time may be extended when

e appellant reguests a delay in his hearing. The decision shall describe the
sues, recite the relevant facts, the pertinent provisions of law, board rule,
pariment regulation and State approved local OOLICY provisions, make app ropA; te
tindings, determine the issues, staté the reasons for ihe ceue¢m¢nat10ns, and,

when appropriate, direct specific action by the social services officisl. The
decision shall be binding upon the social services officialse

J
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(b) A copy of the decision shall be sent to each of the parties and their
representatives, if any.

(¢) In the letier ‘transmitiing the decision, clear reference shall be made
to availability of judicial review.

358.19 Decision without hearing. (a) The appellant shall have {he option to
request that his appeal from a social services official‘s determination, action, or
failure to act be decided by the commissioner without a hearing. In such cases,
opportunity shall be afforded each p‘rty to submit writ

o

ten evidence and to review
anG comment on the evidence submitted by the other pa: ‘

) If at any stage of an appeal from a social services official’s action

e to act, it clearly appears 1o the commissioner that the social services

s action or failure to act is contrary to law, board rule, department

n or the soclal services officizl's own State approved policy, he may issue
n directing the social services official %o perform specific actions for

it of the appellant.

(¢) When an appellant elects that his appeal be decided by the commissioner
without a hearing, the departmenti’s area office shalis

(1) not ify the appellant and responsible social services official of the
county, city or town to submit in writing to the area office all pertinent
1n;o;nuu;0ﬂ rela Llﬂg to the appnal w;gnﬁn lG working days awd sﬁall inform gach

t

(2) on receipt of such information, furnish copies of the information
furnished by each parity to the other and shall invite comment thereon within 10

working days.,

(d) When the appellant has emergency needs resulting from & county, city or
town social services officialfs actions or failure to act, the department's ares
director shall recommend to the conmissioner that a decision be issued for the

benefit of the appellant,

398.20 Correction of error. . ‘ "

When s fair hearing decision has o;de;cc tu@ correction of a discontinuance,
the correction of a denial of an appl‘catloﬁ for assistance, or the correction of the
smount of assistance, a grant shall be made to cover the full amount to which the

applic nt or recipient was entitled in accordance with the decision for {ihe entire
period irom the date the incorrect action was taken.



358,21 Direction relative to similer cases. When a fair hearing decision indicates
that the social services official has misapplie provisions of law, board rule,
department regulation, or such official's own State approved policy, the commissioner's
letter transmititing such decision to such official may contain a direction to such
official to review other cases with similar £ s for conformity with the principles
and findings in the decision.

358,22 uompllonce with deczs¢ono When a decision of the commissioner (whether made
after or without a hearing) directs a social services official to periorm specific
acti ions, such official shall comply promptly wiih such directions and make a report
thereof to the department within 30 days after receipt of the decision.

358.23 Compliance with direction relativ
been given to & social services official
rule, department regulation or such offici
cases similaxr to the one in which a decis
report the actions he has taken to comply w
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has been issued, such officia
th such direction to the depar
The soclal services officis

within 30 days after receipt of the dire io
at may require.

make such additional reports as the depart

358.24 Promulgation of decisions, uopi
or in summary form, shall be furnished a
them to be accessible to the public, sub
the confidentiality of public assistance

358,25 Need for revision of board
and fair hearings. When, as a re
dications that provisions of boar
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58 26 Reguired local proceoure for consideration of comp
nd adjusiment p;ocedu;es9 py means of which corrective ac
the local depariment of social services without the need {

a
essential and shall be estasblished by each socizl services offi

i

o

0)

such procedures shall not be conducted or used so as to inhib
of the rights to a fair hearing granted under these regulatio

398,27 Application of regulations to cases for which department is responsible,
These regulations shall apply to cases for which the department 1s responsible for
furnishing public assistance and care pursuant to the provisions of section 135-a
and subdivision 2 of section 362 of the social services law, In such cases, tne
reports required to be made to the depariment by sections 398,22 and 358,23 of
these regulations shall be made to the commissioner or any deputy commissiocner
designated by him.

Dateds: April 21, 1972 Signed: Barry L. Van T;rA
ACTING COMMISSIONER
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