
STATE OF NEW YORK 
DEPARTMENT OF HEALTH 

In the Matter of the Appeal of 

from a determination by the New York City 
Department of Social Services 

JURISDICTION 

REQUEST: 
CASE #: 
CENTER#: 
FH #: 5874132H 

DECISION 
AFTER 
FAIR 

HEARING 

Pursuant to Section 22 of the New York State Social Services Law (hereinafter Social 
Services Law) and Part 358 of Title 18 NYCRR, (hereinafter Regulations), a fair hearing was 
held on September 8, 2011, in New York City, before Robert Swiderski, Administrative Law 
Judge. The following persons appeared at the hearing: 

ISSUE 

F or the Appellant 

•••••• , Appellant's Representative 
Witness 

For the Social Services Agency 

Silvia Kalvin, Representative 
Theresa Sandoval, Representative 

Was the Agency's determination to discontinue the Appellant's Personal Care Services 
correct? 

FACT FINDING 

An opportunity to be heard having been afforded to all interested parties and evidence 
having been taken and due deliberation having been had, it is hereby found that: 

1. The Appellant, who is 93 years old, has been in receipt of Medical Assistance, 
including Personal Care Services. 
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2. On August 3, 2011, the Agency notified the Appellant that the Appellant's Personal 
Care Services were being discontinued. 

3. On August 4,2011, this hearing was requested. 

APPLICABLE LAW 

In general, a recipient of Public Assistance, Medical Assistance or Services (including child 
care and supportive services) has a right to a timely and adequate notice when the Agency 
proposes to discontinue, suspend, reduce or change the manner of payment of such benefits. An 
adequate, though not timely, notice is required where the Agency has accepted or denied an 
application for Public Assistance, Medical Assistance or Services; or has increased the Public 
Assistance grant; or has determined to change the amount of one of the items used in the 
calculation of a Public Assistance grant or Medical Assistance spenddown; or has determined 
that an individual is not eligible for an exemption from work requirements. 18 NYCRR 358-
3.3(a). In addition, pursuant to 18 NYCRR 358-3.3( d), an adequate, though not timely, notice is 
required for a Public Assistance or Medical Assistance recipient when, for example, the Agency 
has factual information confirming the death of the recipient; the Agency has received a clear 
written statement from the recipient that he or she no longer wishes to receive Public Assistance 
or Medical Assistance; the Agency has reliable information that the recipient has been admitted 
to an institution or prison; the recipient's whereabouts are unknown and mail has been returned 
to the Agency; or the recipient has been accepted for Public Assistance or Medical Assistance in 
another district. 

A timely notice means a notice which is mailed at least 10 days before the date upon which 
the proposed action is to become effective. 18 NYCRR 358-2.23. 

The social services district must send a notice of discontinuance on a State-prescribed form 
to a Medical Assistance recipient if it determines that the recipient has become ineligible for 
Medical Assistance. 18 NYCRR 360-2. 7(b). Recipient means a person who is, or has been, 
receiving a covered program or service. 18 NYCRR 358-2.18. 

An adequate notice is a notice of action, an adverse action notice or an action taken notice 
which sets forth the action that the Agency proposes to take or is taking, and if a single notice is 
used for all affected assistance, benefits or services, the effect of such action, if any, on a 
recipient's other assistance, benefits or services. In addition, the notice must contain: 

for reductions, the previous and new amounts of assistance or benefits provided; 

the effective date of the action; 

the specific reasons for the action; 

the specific laws and/or regulations upon which the action is based; 
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the recipient's right to request an agency conference and fair hearing; 

the procedure for requesting an agency conference or fair hearing, including an 
address and telephone number where a request for a fair hearing may be made and 
the time limits within which the request for a fair hearing must be made; 

an explanation that a request for a conference is not a request for a fair hearing 
and that a separate request for a fair hearing must be made; 

a statement that a request for a conference does not entitle one to aid continuing 
and that a right to aid continuing only arises pursuant to a request for a fair 
hearing; 

the circumstances under which public assistance, medical assistance, food stamp 
benefits or services will be continued or reinstated until the fair hearing decision 
is issued; 

a statement that a fair hearing must be requested separately from a conference; 

a statement that when only an agency conference is requested and there is no 
specific request for a fair hearing, there is no right to continued public assistance, 
medical assistance, food stamp benefits or services; 

a statement that participation in an agency conference does not affect the right to 
request a fair hearing; 

the right of the recipient to review the case record and to obtain copies of 
documents which the agency will present into evidence at the hearing and other 
documents necessary for the recipient to prepare for the fair hearing at no cost; 

an address and telephone number where the recipient can obtain additional 
information about the recipient's case, how to request a fair hearing, access to the 
case file, and/or obtaining copies of documents; 
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the right to representation by legal counsel, a relative, friend or other person or to 
represent oneself, and the right to bring witnesses to the fair hearing and to 
question witnesses at the hearing; 

the right to present written and oral evidence at the hearing; 

the liability, if any, to repay continued or reinstated assistance and benefits, if the 
recipient loses the fair hearing; 

information concerning the availability of community legal services to assist a 
recipient at the conference and fair hearing; and 

a copy of the budget or the basis for the computation, in instances where the 
social services agency's determination is based upon a budget computation. 

18 NYCRR 358-2.2. 

DISCUSSION 

On August 3, 2011, the Agency notified the Appellant that the Appellant's Personal Care 
Services were being discontinued. 

The Agency's August 3,2011, notice is void. A notice must allow for the preparation of an 
adequate defense. Perry v. Wing, 242 A.D.2d 964,665 N.Y.S.2d 947 (4th Dept. 1997); Mecca v. 
Dowling, 210 A.D.2d 821,620 N.Y.S.2d 584 (3d Dept. 1994). Here, not even considering that 
the Agency's notice provided a citation for its action that lacks even a minimum of detail such 
that it is meaningless, the Agency's notice listed a reason for the discontinuance of Personal Care 
Services that was not the basis, as demonstrated by the Agency's evidence, of the Agency's 
action. 
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DECISION AND ORDER 

The Agency's determination to discontinue the Appellant's Personal Care Services is not 
correct and is reversed. 

1. The Agency is directed to restore, subject to other Agency actions or hearing 
decisions, the Personal Care Services lost by the Appellant as a direct result of the 
August 3,2011, notice. 

As required by 18 NYCRR 358-6.4, the Agency must comply immediately with the 
directives set forth above. 

DATED: Albany, New York 
11117/2011 

NEW YORK STATE 
DEPARTMENT OF HEALTH 

Commissioner's Designee 
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o 

Your personal care ~.~ have been I~Cle~s8d /1017\ . . .'. ", 
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OF ANY CHANGES IN NEEDS, I~. RESOUR~ES, UViNG ARRANGEM£NTSOR ADDRESS 

) YOU HAVE THE RIGHT TO APPEAL THIS DECISION' 
RJ' ~IIQI' Tn ara,,, TMI' RII"1t (II: '!'w'1: UnTIr.I' ON ~nw Tn ADIII'''' ,",,11: 7\",,.,<:,,, ... 
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CONFERENCE AND FAIR HEARING.INFORMATION 
• T •• '.' 'CO.NFER·ENCE;'(lnfcir'nal. meeting.with us): It you think our decision was wrong ori! you do not undersland OlJr decision, please call us a1118·ZSQ-S646 us at 

'~;;' ,', '., ~~~!C~:W~~~e Pi'o~r.uns, Conference Unit, 66 3fU Ave. 3fU floor. Brooklyn, NY 11217.jg.,srrange a meeting. Sometimes lhis is the fastest way 10 sol ... e 
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eonference. you are sU11 enutled to a lair hearing. If you want 10 have your benefits continue unChang;'d (aid continuing) until you get afafr hearing decision, 

yOu must request ~f!iir,hearing in Itt& way.~esl?ri~ed below. Read below ro, fair hearing information. I 
~TATE"FAlR HEARING· Deadline for Request: If ylu ~i ~e Siata to review our deCision about y~ur Medical Assistance you must ask for a fair hearing 

,; .t. __ ; ;..:~:~~~,~::~:~~Jrt'!ITI,th.e~.!~oi.thiSnDtiCe,' . . 

, ~t\1 :.'!o.II-iOY,fm'RiQiiesnfE!ltHeai'jng('fou cal) a$kfor a fair hearing in writing. tly leIephone.jn parsoo, or over the Intii;rnet 

. '. " .... , .. ' 'W~I;'~:" '.' ..... 'Seflda c~.~ thi~ilatice ccmpleted, to !he office. 01 "ActI!IiniStraHve Heaitngs, New York Stale Office of T emporaiy ana Disability 
~ .' Assi5~~," P.O. Bgx 1930. Alb~y, New York 12201. Please' keep a copy for y<:lurself. 

'(SQO; 342·3334 (PtEASE HAVE THrs NOTICE WITH YOU WHEN YOU CALL) 

. Fax: Send a:copy of this notice to fax number (518) 413-6735, . "... . ~ 

" j~;~·~:~ti~~·~tt." '. ::~~:!l90Py,o.fu1)snoti!::tl to the Naw York Slate 'Office of Temporary arid DiSability Assistance at: 
A.~. .1ifBCHII'Um p;ta.!=e. 1·FlQor.6rqo~lyn, or 

~:; 3$OWest::w1ll Sfl'eei, 3!df11?P~; ~an.iulli!in· .~. . 
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.. :9ni:L;i~~: . , '$.on)pt~. arii! s8;'d~e ~llile rlJql.l'Nt 'foim at: bUP:flWww;otdii,stot4;ny.usleahlforms.asp· • 
,'If·you c~nno( r8aCtJ~'Sta~ biplane c'r the Inlernet. please writ~ ~reqtiest a'iair he~,n9 bE!for~th~ deadline io.r 'requ~tlng a. fair he~ng, 

" 

"'.' :'REiiLim'FORAFAlR'HeARING 
I' ~ ... ~ '~:·'!;-f~{"'· .. ':' _ ....... ~-.-.-... ;;" .. ,--, ... "' .. "';' .,'. .. 

:. :';::""'~ ilP.I~want:a:fai(tieaijn9.;fI1lis~!l~ncy's;actlon was wl'9ng bE?uso:. _______ ...;...._---: ___ -"-_.....--..; __ _ 
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yoO HAVE 60 DAYS~FROM·THE bATE OF THIS NOTICE TO REQUEST A FAIR HEARING 
Jf!f~l! ~~fa.fe.ir:~ai'in9,.ihe Staie·~IISerid .ym(a'~9Ini~··~~~!-~e,.tin:e .aod p~e of ~ohaarln~;: You ~vo the rightw'be r~re.sented bV 
legm.,~unsel;'~~I~vlilia.1rtel'\do' other pe,~on. or to ~prese~r~~elf. AI the hearing you, your attol'!lEl'1 0( 1?th.lIr r~~entalive I ... Ul~~e the opportunity 
to p,rsserit ~tteil 8nd oral:evidei1Ceto dem!ln~~tQ. WhY' iii, actiOO &ho~ld not be tax!!,"- as' well as ~ cipporturiity to question iiiiy persons who apPear allhe 
f:le.~9. Afso.;Y,~· )lays a·~9hpo tiring witneSses to sp~akln your favor, You' Shp(dd bring to tr~ h~ng any documents such as this nob, pay stubs, 

.. ' :~~iptilid~i~Ulllls; ti~g ~ill$,. i!1.Mical varlfieatlon.lette.rs,.'etc~ 'lhat may be . helpful In preSenting yOur caSs. If you need an intelp~er, please advise 
~;~~t~:~:¥cu'~fjesfltiehNring~ .., . . 

~c;;:9N.TtNU,lNG;Y()UR;~E;NEf.lTS: I! you~uest a.rair lle~rfng .l?efo~ the. affec~ve.clate stated In this notice, you WIll continue to receive your benefits 
:~~Ci.~QSEld;~.~_IJ~'f~r,nl*lring ~~on',s i~sued, However •. I~ yoIJ.loselhe fair hearlng. we may recover·th~ costof:any M~dlcal Assistance berlaPts that 
:YOU:~Ciuktri~·tiilve.;ecelV$rfJf:yO.~ 'want ~ay~. thls'POss!bilily; .~eck~e box, b!ll~ to :ilicicate thatyoiido ooi.',wanl }tollr sid coiitirliied. 'arid send this' 
~I!I. i!I!<l1)9·~~I:II:,,~rI.fIg request. If you do check the bClx, the aclion described above wID be .takenqn. ~he effective date Us~ above: 

lagre,! Whal!athe ~cliotl iak~ 0(1 my t.1e<$cai ,;,ssislaitcabeneflts. as describetllrithis notice, prior 10 the Issuance of ~e fair'hearing decision. 

,:~~9~~,~~!W~-~~ihlf~~. ~~ed fie!,leg8J assistancd e'.~",maV be able to abtam such assista~a by conlaCiing your locallegaf Aid Society, olJ1er legal 
;iLdYocate 9,"NP. or~. c ........ !'Ig your V ... low Pages un et ~,.,el'B." 

: AC9ESS TOYOIjR FI.LE ~D COPIES OF DOCUMENTS: To help you get ready for theneanng, you hao,:a a right to look. at yOur case IIle. If you call 01" 
~te tp us,' ~ Will provide yOu With ~fee coPies of the documents from your fRewhich we wiU gi~ to. the hearing officer at Ihe . falr hearing. Also. If you call or 
wrf~ 19'~: ~,.wiIl. prolli.de you wilh freaCop,ies of other documentS from your file whiCh you thln~ you may nee.d to prepare for your fair hearing. To as\( for 
documants or to finii out how 10 look at your file, 'call us at the Record Access telephone number listed at the top of the front page of this notlce or write. us at 
tile address printed a! th~ !-cpo! the front page of this. notice. . 

:I(Y,OI!:~.tCQPIe,lt9!·4.9CIJ!'II~!1I~.~C(fTI your ~asa file. you should ask for them ahead of lime. They will be prollided to you within a reasonabl9 fime ~efortl thl!. 
'·di!.t~ Qt.tliehSaiing~,DocumentsWiil be mail!ld to you only if you specifically ask Ihat ihey ba malled, . . . t.~: . . .. -. . . . . " 

\~FClR,....ATJQ,~r'ifYOu :war!i rT1cre Informalionabout your case, how 10 ask for a fair hearing. hOW 10 see your file, or how to gel additional copies of 
i::!ocuri19ntS,call~us 'at 212-e.»0996. .'-

ATTENTION; Children urider 19 yeal$ of age who are not eHglhle for Child Health Plus A or other health insurancel may be eligible lor Ina C/lil(l Health Plus 
B Insum,.nce Pian (ChDd Health PIIJ~ B), Th& pl8l'l pro'lides health CIlfEl il'l3~msrice lor children. Call1·80()'S22-S006 lor information 


