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NEW YORK STATE DEPARTMENT COF SOCIAL SERVICES
OFFICE OP ADMINISTRATIVE HEARINGS

TO: All Administrative Law Judges DATE: December 15, 1992
and Professional Staff

PROM: Russell J. Hank SUBJRCT: Chatfield v, Bana:
RJX Right to Confront and Cross
Examine Witnesses at Fair
Hearinoe .

As part of the stipulation and settlement in Chatfield v, Bane
(USDC/WDNY), the Department agreed to provide instructions to its hearing
officer staff concerning the provisions of 45 CFR 205.107%a) (13) {vi). The
following instructions satisfy the Department's responsibilities under the
stipulation.

INSTRUCTIONS

4% CFR 205.10(a) (13} {(vi), 7 CFR 273.15(p) (5), and 42 CFR 431.242(se),
provide that the appellant, or the sppellant's representative, shall have
adequate opportunity to:

... question or refute any testimony ov evidence, including opportunity
to confront and cross-examine adverse wvitnesses."

The attached decisions address an appellant's opportunity to confront
and cross-examine adverss witnesses. Thepe decisions specifically address
the opportunity to confront and crosg-examine an adveree witness when the -
witness' statement is submitted at the the hearing (in the form of a
document or testimony from another witness) and the declarant is not
present. Please pay particular attention to Qrtiz v, Eichler, 794 F.2d4 889,

at key notes S, 6, and 7, beginning cn page 89S, and at footnote § on page
896.

If a pro se appellant or an appellant represcentad by someone other cthan
an attormey or law firm expressss an interest in gquestioning the declarant,
the ALJ should determine the relevance of the statement offered into
evidence in relation to the isgues under reviaw. If not relevant, no action
to secure the declarant's presence is recegsary. If the statement is
relevant, and not othervise admipsible, the ALJ must seek the presence of

the declarant, either through agency cooperation or subpoena, or exclude the
stagement.

f appellant's councel ie interested in an oppor:iunity to confront and
CrOss-examine the declarant, ccunsel should be reminded of her/his pcwer zo

subpcena the wvitness. An acdjournmenz shculd be cffered in order to afford
counsel that cpperunity.



