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ONITED 8TATES DISTRICT COURT

SRSTERN DISTRICT OF NEW YORK

------ * ® W w W a W = @ =mow s =8 = s )
NEIL PISEMAN, by his legal guardian, SBLMA
FISRMAN, and SURUJ SIRIKESIUN, individually :
u;g o: gchau of all others similarly

[ ] uated, H

Plaintiffs, : STIPULATION

- against - t Index No:
09-CV-8248
RICHARD F. DAINES, M.D., as Commissioner of
the New Yozk State Departwent of Health, Blanco, J.
and JORN PAOLUCCI, as Daputy Commissicner : Lindsay, M.J.

of the Office of Temporary and Disability
Assistance of the New York State Department :
of Fawmily Assistance,

Defandants.

.......... c e e mmem=m X

WHEREAS, this action was coumenced on bebalf of a certain
claes of Medicaid applicants and rec¢ipients in New York Stats; and

WHERHAS, plaintiffs have moved for the certification of a
plaintiff olass of wuch Medicaid applicants and recipients and the
issuance of a classwide preliminary injunction in relatioa to this
proposed class; and

WHBREAS, the parties desire to settle this motion on terms and
conditions just and fair to all paxties, and

WHERRAS, counsel for plaintiffs and the proposed plaintifl
class and defendante have prapared this stipulation to settle a
portion of the afoxementioned motion, it is

ORDERED :

1. There shall be certified a plaintiff class defined as

All past, present and fyture applicunts and

recipients of Nedical Aesistance ("Medicaid appellants’)
in New York State who:
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{a) reguested or will request an administrative fajir
hearing from defendants to contest the sdeguacy, denial,
reduction, restriction or termination of MNedicaild
benefits, and

(b) failed ox will fail to sppear in-perscn or by
rapresentative at any fair hearing schedtled on ox after
Decenber 1, 3006 in response to such reguest, and

{e] suffered or will suffer dismissal of their
administrative appeal without defandants’ prior written
ingquiry, to ascertain whether the adainistrative appeal
hag been abandoned.

2. Pending the final determination of the wexits of this
litigation, defendants shall reschedule the fair hearings of the
named plaintiffs as specified in the Cluss Action Cowplaint.

3. Pending the final determination of the werits of this
litigation:

(a) defendants shall retain a listing of all such class
members whose administrative appeals would have ctherwisa been
dismissed as abandoned pursuant to 18 ¥.Y.C.R.R. § 358-5.5.

(b} upen the failure of a prospective class mambar to
appear in-persom or by representative at any fair hearing scheduled
on or after the date of execution of thia gtipulation in response
to such request for a fair hearing by the prospective class mevber,
the defendants shall issue a default letter to the addresa of
record for suck prospective class member asking if the fair hearing
request has been abandoned and advising that if the prospective
class member is requaesting a rescheduled hearing date, he/she must
provide a good cause reamcon for defaulting their hearing. The
default letter shall advise the prospective class mewber that if

the defendants do not raceive a response fram the prospective class
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member postuaxked within 10 days of the mailing date of the default
letter, the hearing request will be desmed abandoned.

{e) if within ten days of the mailing dats of the default
latter the defendants receive a zresponae £rom the prospective class
nexber, postmarked within 10 days of the mailing date of the
default letter, requesting a rescheduled hearing date, such hearing
date shall be rescheduled. At the rTescheduled hearing, the good
cause sxplanation for the failurs to appesr at the original hearing
date will be addressed by the administrative law judge end, if
necessaxy, the merits of the sudbject hearing request canh thereafter
be a2ddreswed by the administrative law judge.

{4) The claiwmed inability of a prospective class member to
gst through by phome to the OTDA phone lins way be considered by
the aduministrative law judge in d-éom.i.n:lng good cause for the
failuze to appsar for the initial fair hearing.

(e) The sxtent to which class wmembers will prospectively be
entitled to a centinustion of Nedicaid coverage ("aid-contipuing"}
following thelr initial fair hearing default shall be determined by
the Court upon its dispositien of the pending wmotion.

(£} The provisions of 16 WYCRR §§ 35¢-5.5 shall uot apply
to prospective class wembers.

(g) The terms of this Stipulation shall not, in any manner,
be constzued as determinative of the accuracy of factual or legal
allegations raised in this action, or given precedential effect or
any other effect with regard to any final resolution of this
action. Nothing contained in this stipulation ahall be desmed to be

3
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a fipding or an admission that defendants have in any manner
violated the rights of the plaintiff class.

(h) within 30 days of this Court's disposition of this
motion, the defendants shall iwmplement the procedures contemplated
by this stipulationm,.

¢. The individuals executing this stipulation represent that
they are authorized to sign for and bind the party oxr parties for
whon they exacute this etipulation. The individual signing on
behalf of Defendants represents and warrante that execution and
delivery of this stipulation has been duly authorized and approved,

5. This stipulation contains all the terws and conditions
agreed upon by the parties hereto.

6. This atipulation may net be modified except aas oxdered by
the Court, and with good ocause wmhown. A pazrty may seek a
modification of this =mtipulation only upon thirty days’ written
notice to counsel for the other party.

7. This stipulation is £final and binding upon defendants,
their succespsors and aseigns.

Dated: Sea Clif New York ©Law Office of Peter Vollmex, P.C.
Deeethe’ 1 s 2038 B '

{
Vanvasy E l { 2 :
Peter Vollmer, Rsqg. (PV-2749)

19 Hawthorne Road

Sea Cliff, New York 11579

{518) 277-118¢

Attorney for Plaintiffe and Proposed
Plaintiff Class
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Dated: Eauppauge, Nev Yo Andyew M. Cuomo
xr + 201 Few York State Attornsy General

b “uﬁr?%r

L]

f

300 Motor Parkway, Sulte 208°

Hauppauge, New York 11788-5127 -

{631) 231-2424

Attorney for Defendants Daines and
Paoluaci \ ,\

80 ORDERED:

Dated 1ip, | .
: %ﬂ% York ‘ ?Bon. ~Josaph F. Blanco
pgx‘\\ G ) 3sil




