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JUlUSOICIIQN 

Th1S appeal 1s f~om a determination by the Office of Health Systems 
Hanagement(OBSH) and the local Social Services A&,ency I\!laUnr to the 
adequacy of a Medical Assistance authot1zation. Pursuant to Section 22 of 
the Ne~ York Stat~ Social S~rvices Lav (hereinafter Social Services LaV) and 
Part 358 of the Regulations of the New York State Department of Social 
Services (Title 18 NY~llR, her~1nafter Regulations), a fair hearing was held 
on December 11, 1986, 1n Nassau county, before Jeffrey Armon, 
Administrative Lav Judge. The following persons appeared at the hearing: 

Por the Appellant 

J 5 , Appellant's sister; Robert Gallo, Representative 

ror the Local SO&1I1 S~rv1ces Agency 

Dr. Anthony Granata,OBSH; Kar~1n Rachlin.esq. Nassau Co. SocIal Services 
Department Attorrley 

!ACT FINDING 

An opportunity to be heard having been afforded to all interested 
paliU" and evidence. having been taken and due deliberation liav1ng been had, 
it i$ her.by found that: 

1. The Appellant, aged 1.6, 1s in receipt of a MedIcal AssistanCe 
authorization for himself only. 

2. The Appellant suffers frOM C~rebral Palsy, organic brain syndrome 
and mUltiple physical handicaps. He 1s currently a resident in the 

Health Care Center located 1n Connecticut. 
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3. At a Fair Bearing held on March 6,1985, the 05SM stipulated to 
approve the placement of the Appell~~t in such out-of-state facility. 

4. By a notice dated Septe~ber 15,1986, the OSHM deter~ined to 
discontinue the approval of the Appellant in the out-af-State facility. The 
agency dere.:ni:!€d that the Appellant vas not obtaining any benefit at that 
level of eace and reCOIllDlended placement in a New York State psychiatric 
£aeil1 ty. 

s. Th~ Appellant vas a resident In the State Psychiatric 
Hospital !n Nev York for many years prior to his transfer to the 

Health Care Center in Harch,1985. This Connecticut facility is an 
approved skilled nu~s1ng facility vh1ch addr~sses the n~eds of younger 
handicapped persons, as vell as those of geriatric ~atients, and offers a 
specialized psycho~$ocial program. 

6. The Appellant's \IS tness incurred airplane and l"elltal car expenses 
in travel110s to Attend this hearing. 

7. On Septeaber 23, 1986, the Appellant's represent3tlve requested 
this hearing to revie~ the Agency's determination to discontinue the 
approval of the- Appellant'. out~of-State placeJIlent. 

~SSUE 

1. Vas the cleterm1n~t10n of the OaSH to discontinue the approval of 
the Appellant's out~of-State placelnent in the skilled nut'sing facility 
correct? 

2. Is the Appellant's vitness entitled to reimburseme~t for her 
transportation ex~enses incurred in attending this hearing? 

Section 363-a of the Social Services I~v provides 1n part: 

2. ftHedlcal Assistance" shall mean payment of part or all of the cost 
of caret services and s~~plies vhich are necessary to prevent, 
dlagnosc t correct or cure conditions in the person that cause ac~te 
suffering, endanger life. result in 1llness or Infirmity, inter!ere 
v1th his capacity for no~aal activity, or threaten some significant 
handicap and vhieh are furnished .an eligible person in accordance 
with this title, and the regulations of the depart~ent. 

Section 364.2 of the Social Services Lav provides in part, as follc)Ys: 

The department of health shall be responsible for. . . 
(b) establishing and ~1nta!nini standards for all nOll-institutional 

health care and services rendered pursuant to this title, ••• 
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Section 358.15 o;)f the ?"e~l:.:t:or.~ of ~t'.e Oeparr.Jlcnt ot So..:.!.al S~,"Ii~es 
provides that · ... 1tness~s of the ~ppel1allt ll.ay be present at a hea:-1ng. 
Se~t1on 358.10 St~:es that if r~ques:ed, necessary t~ansportat!on fOL the 
appellant and hi~ repro:s-entat!ve a.'ld vitnesses, child cart! an.j othtH costs 
and expen~itures reasonably related to the hearing shall be provided by the 
social services official. 

DISCUSSIOl'{ 

The 05SM based its determination to discontinue the approval of the 
out-of·State place~€nt O~ a DHS-l form co~pl~ted in AU~13t,1986. Se ~as 
described ~s in he~d of assistance with all daily activities and at risk to 
har~ hi~s~lf. Uovever, it vas eonclud~d that ~k111ed nur~ing vas the 
appropriate level of car~. onSM concluded from its ~eviev of the DHS-l that 
the Appellant vas o~ta1n1ng no benefit from the specialized program offered 
at the Connectic·Jt facility. This conclusjol~ is contrad1cted by the 
physicians direetly involved in his treatw~nt program. In th~jr 
professional judgm(;:'!lts, expressed in st:at~mer:ts prepared .1n October, 1986, 
subsequent to oaSK's d€t~r~1nation, the A~pellant had exp~rlenced some 
improvement and treatment 1n a p~ychiatric hospital vas not recolII.meoded. 
Several reports from the institution itself, which vere in th~ records 
considered, also indicated that the appellant was showing imprDvement. It 
1s also noted that no representat~ve of rhe oaSH personally ~valuated the 
cond1 tion CLlld need~ of the A?~ella.J1 t. Ba.s~d upon th4! e-,ddence provided 1n 
the record, the de~ermlna!ion vf the agency to d1scon~inue placement b~caus~ 
the appellant was not obtaining benefits at that level of car~ cannot be 
supported. ~hile it shQuld continue to monitor the progres~ ~~d needs of the 
Appellant, the dct~rm1nation to discontinue the approval of the out-of-State 
placement in the skilled ncrsing facility at the ti~e in quc~tion vas not 
correct and is reversed. 

The Appellant'3 slster provided relevant ~ld necessary testimony at this 
hearing concerning the condition and aeeds of the Appellant. At the he~~tng 
the agencl contended only that there is no authority by vhich the agency may 
pay for the expen~c3 of vitne!')ses, and that in any event, the deterOlination 
under review vas that of OHSli. Althc>ugh the determina.tion \l.!'lder revie .... i$ 
one ma.de by OASH, it is a medical determination made on behalf of the Nassau 
agemy 1n the administration of appellant's case, and there 1~ no provision 
to require ORS~ to provide for expenses incident to a Fair Hearing. The 
Nassau agenc.y h cha.rged 'VL th the responsibil1 ty for the administration of 
the Medical Assiso.;a..'ice authori M.tion for th~ App"llan t, • .. hid, in thh case 
includes reimbur:3ement of t.ransportation expenses 111cu~r~d by a necessary 
~itness for the purpose of appearing at a fair hearing relating to that 
authorization. The Nassau County agency's failure to comply lJith thQ 
request for such expenses vas not ~orrect. 
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~ECISION AND ORDER 

The determination by th~ oaSH to dlscont!nu~ the approval of the out-of­
State place~ent In the skilled nursing facility vas not corre~t and Is 
reversed. 

The oaSK 1s d1~ected to eontinuo the appellant's ~utho:izatlon for as 
long as such placc:ment 13 medically necessary. Should the OI1SH again 
determine to discontinue to author1~at1on, a nev notiee of intent vould be 
"equ1".d. 

The Na$sau att0r&cy is directed to reevaluate the appella.nt's sister's 
requ~st for transportation exp~nses to this heating and to reimburse hee 
for those expenses det«t~lned to be reasonable and necessary for her 
attendence at this hearing, vithln the meaning of 18 NYCP~ 358.10 

As required by Department Regulations at 18 NYCER 3~8.22, the Agency 
must comply 1~ed1at81y with the direetives set forth above. 

DATED: Albany, Nev York 

MAR 18 1988 CESAR A. P!RALIS 
COHHISSIONRR 

By 

Co~1ss1oner's Designee 


